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1. Understanding the Concept 
of ‘Illegitimate Debt’

Charles Abrahams

Introduction

Evolution of the concept of ‘illegitimate debt’ 



Expanding the concept of ‘illegitimate debt’

Legal definition of ‘illegitimate debt’
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Victims of apartheid united in the “Khulumani Support Group for Survivors 
of Violence and Torture” march to Parliament in Kapstadt on 28th November 2005.
Picture: Marina Peterhans
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Current impact of the concept of ‘illegitimate debt’

A recent World Bank policy paper criticized the concept of illegitimate debt.
Picture: Erlassjahr
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that many of those same leaders were widely recognised to 
be authoritarian and repressive. The loans were extended to 
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did not serve the interests of those countries’ populations. The 
loans were not intended for economic development and were 
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This Cold War dynamic led to the accumulation of ‘odious 
debts’ throughout the African continent. The principle of 
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The argument concerning the odious nature of certain debts 
has been applied in other cases. Most recently, it was used by 
the Bush administration to push for the cancellation of Iraq’s 
Saddam Hussein-era debts after he was deposed. This ration-
ale must now be applied to the many similar cases in Africa, 
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where debts are clearly illegitimate and also merit immediate 
cancellation.
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 For example, plans for the Chad-Cameroon pipeline, a project 
financed by the World Bank, were launched in 2000 and 
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2. The Doctrine of Odious Debts 
in International Law

Sabine Michalowski

1. The Odious Debts Doctrine in Its Traditional Form

1.1. Does International Law Recognise the Doctrine 
    of Odious Debts in Its Traditional Form?

17



1.2. How Can It Be Determined Whether 
    a Debt Is Odious?

18



2. Odiousness of Debts Because of Violations 
 of International Law

19

Dr. Mohammed Bedjaoui developed the concept of odious debt further and, apart 
from holding many other institutional mandates, was United Nations Legal Expert 
at the Conference of Plenipotentiaries in Vienna on the Convention on 
Succession of States in Respect of State Property, Archives and Debts in 1983.
Picture: Institut Diplomatique et des Relations Internationales



Inaugural session of the International Court of Justice at the Peace Palace in 
The Hague on 18th April 1946 in the presence of Her Royal Highness Princess Juliana 
of the Netherlands. Picture: International Court of Justice

20



  1 Sack, LES EFFETS DES TRANSFORMATIONS DES ÉTATS SUR LEURS DETTES 
PUBLIQUES ET AUTRES OBLIGATIONS FINANCIÈRES (Receuil Sirey: Paris 
1927). But see also Nitti, PRINCIPIOS DE LA CIENCIA DE LAS FINANZAS, 
at 754-755 (Talleres Gráficos Argentinos: Buenos Aires 1931); 
Jèze, COURS DE SCIENCE DES FINANCES ET DE LÉGISLATION FINANCIÈRE 
FRANÇAISE (M. Giard: Paris 1922).

  2 King, The Doctrine of Odious Debt under International Law: 
Definition, Evidence and Issues Concerning Application, in 
CISDL Working Paper: Advancing the Odious Debt Doctrine 
(Montreal 2003), available at http://www.cisdl.org/pdf/debt-
entire.pdf.

  3 See, for example, the articles published in the two special 
issues of  70 LAW AND CONTEMPORARY PROBLEMS (Numbers 3 and 
4) (2007) that were especially dedicated to Odious Debts and 
State Corruption.

  4 Sack, supra note 1, at 163. 
  5 Id. at 157.
  6 For a discussion see, for example, Michalowski, UNCONSTITU-

TIONAL REGIMES AND THE VALIDITY OF SOVEREIGN DEBT: A LEGAL PERSPECTIVE, 
at 41-43 (Ashgate, Aldershot 2007).

 7 A good overview of incidents in which debt was repudiated 
in international, as well as national settings, can be found in 
King, supra note 2, at 21-34 and 40-42.

  8 The Vienna Convention on the Succession of States in respect of 
State Property, Archives and Debts  has not yet come into force.

  9 Report of the International Law Commission on the work of its 
thirty-third session, 4 May – 24 July 1980, part 2, at 79, Docu-
ment A/36/10, 2 YB ILC (1981).

10 See also Howse, The Concept of Odious Debt in Public Interna-
tional Law, UNCTAD Discussion Papers No.185, at 4-5 (2007); 
Michalowski, supra note 6, at 45. 

11  See, e.g., King, note 2, at 25; Sack, note 1, at 159. 
12 Moore (1906), at 358-59. 
13  See, e.g., Foorman, Jehle, ‘Effects of state and government 

succession on commercial bank loans to foreign sovereign 
borrowers’, (1982) University of Illinois Law Review 9-38, at 

23; Feilchenfeld, Public Debts and State Succession, (The 
MacMillan Company: New York 1931), at 340. 

14 Hoeflich, Through a Glass Darkly: Reflections upon the History 
of the International Law of Public Debt in Connection with 
State Succession, U. ILL. L. REV. 39, 55-56 (1982).

15  See, e.g., Frankenberg, Knieper, Legal Problems of the Over-
indebtedness of Developing Countries: The Current Relevance 
of the Doctrine of Odious Debts, 12 INTERNATIONAL JOURNAL OF THE 
SOCIOLOGY OF LAW 415, at 431 (1984).

16 See, e.g., Pérez, Weissman, Public Power and Private Purpose: 
Odious Debt and the Political Economy of Hegemony, 32 NORTH 
CAROLINA JOURNAL OF INTERNATIONAL LAW AND COMMERCIAL REGULATION 
699, at 719 (2007). 

17 For a discussion, see also Howse, supra note 10, at 10-16.
18  Press Release, Paris Club, available at http://www.clubde-

paris.org/sections/communication/archives-2004/irak6017. 
19 Toussaint, La dette odieuse de l’Irak, 16 May 2006, available 

at http://www.cadtm.org/spip.php?article1884.
20  Jubilee Debt Campaign, Norway sets standard for rich 

countries, available at http://www.jubileedebtcampaign.org.
uk/?lid=2423.

21 Norwegian Ministry of Foreign Affairs, Debt Relief for Develop-
ment: A Plan of Action (2004), available at http://www.
regjeringen.no/upload/kilde/ud/rap/2004/0225/ddd/
pdfv/217380-debtplan.pdf%20 

22 Abrahams, A Fresh Look at the Odious Debt Doctrine, in ILLE-
GITIME SCHULDEN – VERSCHULDUNG UND MENSCHENRECHTE, at 29 (Aktion 
Finanzplatz Schweiz, Basel 2005).

23 Great Britain v. Costa Rica (1923), Reports of International 
Arbitral Awards, Vol. 1, at 371.

24 For the complex facts underlying the claim of the bank see id., 
at 375.

25 See also Paulus, ‘Odious Debts’ vs. Debt Trap: A Realistic 
Help? 31 BROOKLYN J. INT’L L. 83, 85 (2005).

26 Great Britain v. Costa Rica (1923), Reports of International 
Arbitral Awards, Vol. 1, at 393-394.

21



27 For an interesting discussion of the decision see, for example, 
Lienau, Who is the “Sovereign” in sovereign debt?: Reinter-
preting a rule-of-law framework from the early twentieth 
century, 33 YALE JOURNAL OF INTERNATIONAL LAW 63 (2008).

28 See also Paulus, supra note 25, at 86.
29 See, e.g., US v. Iran, Case No. B36, Award No. 574-B36-2, 

note 33, 1996.
30 For further discussion see Howse, supra note 10, at 16-17; 

Michalowski, supra note 6, at 47-49. 
31  For a detailed discussion see Michalowski, supra note 6, at 

49-51. 
32 See Abrahams, supra note 22, at 31. For a discussion on 

how unconstitutionality of state acts under domestic law 
might influence their validity at the international level; see 
Michalowski, supra note 6, Chapter 7. 

33 For a detailed discussion see, for example, Michalowski, supra 
note 6, at 51-58. 

34 Abrahams, supra note 22, at 32.
35  Mohammed Bedjaoui, Ninth Report on Succession of States 

in Respect of Matters Other than Treaties, U.N. Doc. A/
CN.4/301, (1977) 2 YB ILC, part 2, at 70.

36 Case Concerning Armed Activities on the Territory of the Congo 
(New Application: 2002), (Democratic Republic of the Congo 
v Rwanda), ICJ, Judgment of 3 February 2006, General List 
No.126, at para. 64.

37 See, e.g., Doe v. UNOCAL, 395 F.3d 932, 945 (9th Cir. 2002).
38  Prosecutor v. Furundzija (Case No: IT-95-17/1-T), paras. 155-

157. 
39 See, e.g., Security Council Resolution 556, U.N. Doc. S/

RES/556 (23 October 1984).
40  See, e.g., In re “Agent Orange” Product Liability Litigation, 373 

F. Supp. 2d 7, 136 (E.D.N.Y. 2005). For an extensive list of 
crimes against humanity see Article 7(I) of the Rome Statute 
of the International Criminal Court.

41 See, e.g., Military Activities in and against Nicaragua (Nicara-
gua v. US), (1986) ICJ Rep 14, Separate Opinion of President 
Nagendra Singh, at 153 and Separate Opinion of Judge Sette 
Cama, at 199.

42 See, e.g., Legal consequences for states of the continued 
presence of South Africa in Namibia (South West Africa) not-
withstanding Security Council Resolution 276 (1970), 1971 
ICJ. 16, at 98-90 per Judge Ammoun (Separate opinion); Gros 
Espiell, Report on the Right to Self-Determination, E/CN.4/
Sub.2/405/rev.1 (1980), at para 12.

43 See, e.g., Koskenniemi, Fragmentation of International Law: 
Difficulties Arising from the Diversification and Expansion of 
International Law, Report of the Study Group of the Interna-
tional Law Commission, General Assembly A/CN.4/L/682, 
2006, at 189; ILC, Draft Articles on State Responsibility, 
Commentary on Article 40, at paras. 4-6, A/56/10.

44  See, e.g., Yassin Abdullah Kadi v. Council of the Europe 
Union and Commission of the European Communities, Case 
T-315/01 (21 September 2005, European Court of First 
Instance), at para. 228. 

45 For an overview of the discussion see, for example, Orakhelash-
vili, Peremptory Norms in International Law, (OUP: Oxford 2006); 
Tams, Enforcing Obligations Erga Omnes in International Law, 
(CUP: Cambridge 2005), at 53-60, containing ample references. 

46 See Brownlie, PRINCIPLES OF PUBLIC INTERNATIONAL LAW, at 490 (OUP: 
Oxford, 6th ed. 2003). 

47 See also Inter-American Court of Human Rights, Advisory 
Opinion OC-18/03 of 17 September 2003, Juridical Condition 
and Rights of the Undocumented Migrants, at para. 99.

48 See Harris, CASES AND MATERIAL ON INTERNATIONAL LAW, at 856 
(Sweet & Maxwell: London 2004).

49 See also Reinisch, Analysis of the Export of Warships from the 
Former GDR Navy to Indonesia between 1992-2004 in Terms 
of the Legitimacy of the German Entitlement to Payment, at 
paras 100-113, available at http://www.erlassjahr.de/dev/
cms/upload/presse/pk-berlin/gutachten_englisch.pdf; Hobér, 
The Legal Status of Odious Debt, paper presented at the 
International Symposium on Illegitimate Debt in Olso, 20 to 
23 October 2008 (copy on file with the authors). 

50 Fischer-Lescano, Odious Debts und das Weltrecht, KRITISCHE 
JUSTIZ, 225, 235 (2003); See also Reinisch, supra note 49, at 
para.12 (making reference to the objectives behind the con-
cept of ius cogens in international law as manifested in Art.53 
of the VCLT and the Articles on State Responsibility). 

51 For an overview of the discussion see, ICJ, Report of the 
International Commission of Jurists Expert Legal Panel on Cor-
porate Complicity in International Crimes, Volume 2: Criminal 
Law and International Crimes (2008).

52 ICJ, Report of the International Commission of Jurists Expert 
Legal Panel on Corporate Complicity in International Crimes, 
Volume 3: Civil Remedies (2008).

53 ICJ, Volume 2, Criminal Law, at 39-40. 
54  See also Tofalo, Overt and Hidden Accomplices: Transnational 

Corporations’ Range of Complicity for Human Rights Viola-
tions, in TRANSNATIONAL CORPORATIONS AND HUMAN RIGHTS, at 345-346 
(De Schutter ed., Hart: Oxford 2006).

55 ICJ, Volume 3, Civil Remedies, at 31.
56 Scott, Taking Riggs Seriously: the ACTA Case against a 

Corporate Abettor of Pinochet Atrocities, 89 MINNESOTA LAW 
REVIEW 1497 (2005) (referencing the U.S. decisions in Doe 
v. UNOCAL, 395 F.3d 932 (9th Cir. 2002) and Burnett v. Al 
Baraka Inv. & Dev. Corp., 274 F. Supp. 2d 86 (D.D.C. 2003), 
as well as developments in the context of international codes 
of conducts for transnational corporations, money-laundering, 
and funding of terrorist activities). Scott in addition points to 
UN efforts to create a corporate code of conduct, at 1533-
1534. 

57 More detailed analyses of its criteria and its application in 
practice can be found elsewhere. See Michalowski, Boh-
oslavsky, Ius cogens, Transitional Justice and Other Trends of 
the Debate on Odious Debts: A Response to the World Bank 
Discussion Paper on Odious Debts, 48(1) COLUMBIA JOURNAL OF 
TRANSNATIONAL LAW 2009 (forthcoming); see also Michalowski, 
supra note 6, at chapter 4. 

22



3. Using Private Law for 
the Repudiation of Odious Debts

Sabine Michalowski

Introduction

Agency

23



Other Private Law Principles

Enugu, Nigeria in December 2002. A typical result of large-scale corruption in public 
procurement: Only one lane of the road has been tarred. Picture: Max Mader
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II. The Legal Notion of Illicitness 
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A. United Nations Conventions 

A. Illicitness from the Perspective of International Law 
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B. The Calvo Doctrine



IV. The Subjects of International Law in the Incurring of 
Foreign Debt 

A. Individuals as Subjects of International Law 

Bust of Carlos Calvo in the Peace Palace, The Hague. The Calvo Doctrine has had 
mixed fortunes given that the United States has always opposed it. In 2005, due to 
its renewed use in debt litigation, the International Dispute Resolution Committee 
of the District of Columbia Bar organized a luncheon with the title 
“Resurgence of the Calvo Doctrine?”. Picture: Lybil / Wikimedia

30



B. Investors as New Subjects of International Law 

31



1. The New Bilateral Treaties 
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B. BIRF Loan 3821/EC from the World Bank 

C. Loan 831/EC from the Inter-American 
 Development Bank 

The Brady Plan
Ecuador’s Brady Plan, designed by the IMF and made 
public in 1994, required the purchase of collateral to 
cover the principal and interest on Discount and Par 
Bonds. The guarantees were made up of 30-year, ze-
ro-coupon bonds from the U.S. Treasury, which after 
capitalization would amount to USD 3.35 billion, cor-
responding to the entire capital of the Par and Discount 
Bonds, and which should be deposited in the Federal 
Reserve Bank of New York. The Brady Plan also demand-
ed the provision of collateral for to the interest of the 
same Discount and Par Bonds, to cover 12 months of 
interest. In February 1995, the amount paid for the pur-
chase of said collateral, of principal and interest on the 
Discount and Par bonds, amounted to USD 604 million. 

The external commercial debt eligible to be novated 
through the issuance of Brady Bonds was USD 4.52 
billion of principal and USD 2.55 billion of due inter-
est, amounting to USD 7.07 billion. That debt was worth 
around 25 percent in the secondary market, meanwhile 
the debt reduction achieved through conversion into 
Brady Bonds was only worth USD 1.17 billion in princi-
pal share, there was no reduction in the interest share, 
which became PDI and IE Brady bonds. 

The value of USD 2.55 billion, corresponding to pen-
alty interest and past due interest, was transformed 
into Brady bonds (PDI and IE), which generated new 
interest. The payment of interest for PDI and IE Brady 
bonds from when they were issued to February 2008 
was USD 531 million. 

Furthermore, in the novation of external commercial 
debt through the conversion of Brady Bonds into Global 
Bonds, interest rates were increased from 7.5 percent 
to 12 percent (Global Bonds 2012) and 9.3 percent 
(Global Bonds 2030, on average), and there were costs 
for the use of collateral interest and budget resources. 

Additionally, while the Par and Discount Brady Bonds 
were already guaranteed in their principal (i.e. it would 
not be necessary to pay the principal at the end of 30 
years), the Global bonds must be paid at the end.
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6. Juxtaposing Debt Relief 
and Arbitration 

Charles Mutasa

Introduction

Defining Arbitration

Why Arbitration in the Era of MDRI?
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What will Arbitration achieve?

Who sees sense in Arbitration?
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What are AFRODAD and other Debt Movements doing?

1. Illegitimate and Odious Debt
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2. Wrong Policy Advice by Creditor Institutions/Donor 
Nations 

3. Stolen Wealth

Conclusion

  1 Oxford English Dictionary.
  2 The proposed FTAP is based on Chapter 9 of the US insolvency 

code, which aims at restoring the municipality’s financial 
viability. See Kunibert Raffer, Internationalizing U.S. Municipal 
Insolvency: A Fair, Equitable and Efficient Way to Overcome 
a Debt Overhang, Chicago Journal of International Law 6 
(2005), at 361-379, available at http://www.allbusiness.
com/north-america/united-states-illinois-metro-areas-
chicago/883635-1.html, see also Kunibert Raffer, Imple-
menting Fair Debt Arbitration: What Needs To Be Done, at 
10 (AFRODAD 2006), available at: http://www.afrodad.org/
downloads/publications/Implementing%20Fair%20Arbitra-
tion.pdf.

  3 Id., see also, Kunibert Raffer, Let Countries Go Bankrupt, The 
Case for Fair and Transparent Debt Arbitration , in Interna-
tionale Politik und Gesellschaft Online, International Politics 
and Society 4/2001, available at http://www.fes.de/ipg/
ipg4_2001/ARTRAFFER.htm.

  4 See http://www.helsinkiprocess.fi.
  5 See http://www.erlassjahr.de/content/montevideo/submit.php.
  6  Joseph Hanlon, Defining Illegitimate Debt (Open University 

2002), a study mandated by Norwegian Church Aid, available 
at  http://www.kirkensnodhjelp.no/Documents/Kirkens%20
N%C3%B8dhjelp/Publikasjoner/Temahefter/Defining%20
illegtimate%20debt.pdf.

  7 Ashfaq Khalfan, Jeff King, Bryan Thomas, Advancing The 
Odious Debt Doctrine, CISDL working paper (2003), available 
at http://www.cisdl.org/pdf/debtentire.pdf.

46



Experiences from a Civil Society Campaign against Odious Debt

7. The Example of German Claims on Indonesia 
from the Sale of Former GDR Warships

Jürgen Kaiser
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The occupation of the GDR warships in the port of Peenemünde shows that the risks of the deal were known when 
the contract was made. Source: Robert Havemann Gesellschaft, Rolf Walter.

In 1992 Germany sold most of the war fleet formerly 
owned by the German Democratic Republic (GDR) to 
Indonesia: a total of thirty nine vessels (corvettes, mine-
sweepers, supply vessels and landing craft) for 20 mil-
lion German Marks (DM),1 a price only slightly above the 
scrap value of the vessels. Given the ships’ poor condi-
tion, the sale only made economic sense because Ger-
many sold the ships together with a package including 
their modernization and construction of the appropriate 
marine infrastructure in Indonesia by German compa-
nies. 
The alteration of the ships in Germany cost almost DM 
475 million.2 KfW Bankengruppe3 financed the entire deal 
at a value of DM 561 million4 (DM 425 million for the re-
pair and modernization of the ships and DM 136 million 
for the new Siemens telecommunication equipment with 
digital technology). The deal was secured with a Hermes 
guarantee,5 which, all measures included, had a value 
of DM 700 million.6 To make the controversial deal pos-
sible the German and the Indonesian ministries of de-

Details of the Ship Sale 
and the Current Debt Situation 

  1 EUR 10.2 million (1 euro=1.95583 DM)
  2 EUR 242.9 million (1 euro=1.95583 DM)
  3 KfW Bankengruppe is a bank under the ownership of the 

Federal Republic and the Länder (federal states). It offers sup-
port for sustainable improvement initiatives, such as projects 
involving small and medium-sized enterprises, entrepreneur-
ship, environmental protection, housing, infrastructure, edu-
cational finance, project and export finance, and development 
cooperation. See http://www.kfw.de.

  4 EUR 286.3 million (1 euro=1.95583 DM)
  5 Export credits guarantee by the German state.
  6 EUR 357.9 million (1 euro=1.95583 DM)
  7 Ulrich Delius, Ehemalige NVA-Schiffe werden in Indonesien 

vertragswidrig zur Aufstandsbekämpfung eingesetzt, Gesells-

chaft für bedrohte Völker, 2003, available at http://www.gfbv.
de/inhaltsDok.php?id=97.

  8 Jakarta Post, 7 January 2000. 
  9 Ulrich Delius (referring to the Papuan human rights organisa-

tion Elsham), Ehemalige NVA-Schiffe werden in Indonesien 
vertragswidrig zur Aufstandsbekämpfung eingesetzt, Gesells-
chaft für bedrohte Völker, 2003, available at http://www.gfbv.
de/inhaltsDok.php?id=97.

10 “Indonesian forces execute 10 civilians in Aceh,” reported by wit-
nesses, dpa (Deutsche Presse-Agentur GmbH), 23  May 2003.

11 erlassjahr.de, Leichen im Keller, Illegitime Forderungen der 
Bundesrepublik Deutschland, DDR-Kriegsschiffe für Indone-
sien 1992-2004, 3. aktualisierte Auflage, November 2008, 
available at http://www.erlassjahr.de/dev/cms/upload/
presse/pk-berlin/Leichen_im_Keller.pdf.

fence agreed in a unpublished agreement: “The buyer 
commits himself to apply the subject of the contract only 
for the purpose of the safeguarding of the coasts and 
the seaways and for combating smuggling.” This agree-
ment has since been broken by the Indonesians. Under 
the presidency of Habibie, Wahid and Megawati Sukar-
noputri the ships were deployed in all interior conflicts 
(massacre in East Timor in the summer of 1999,7 naval 
blockade of the Moluccas in January 2000,8 transpor-
tation of troops to the embattled province of Papua on 
14 March, 2000,9,transportation of troops and tanks 
to the war-torn province of Aceh on 21 May 200310). 
It is estimated that between 1993 and 1998 less than 
two thirds of the outstanding debt claims from the sale 
of the GDR ships were paid by Indonesia to Germany. 
Since then Indonesia’s entire debt has been restructured 
several times. At the end of 2008 it was estimated that 
Indonesia had to pay at least EUR 100 million to Ger-
many from the original debt claims in the sale of the GDR 
ships11 
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  1 Erlaßjahr 2000 is the organization that preceeded 
erlassjahr.de.

  2 Erlaßjahr 2000, Eine Idee wird auf den Weg gebracht, 
Dokumentation der Auftakttagung, Wuppertal 1997.

  3 erlassjahr.de, Philippinenbüro & INKOTA-Netzwerk, Ille-
gitim: Handbuch illegitime Schulden, Düsseldorf 2003.

  4 Eurodad, Skeletons in the Cupboard: Illegitimate Debt 
Claims of the G7, Brussels 2007.

  5 The details of the sale are described in the box. 
  6 The campaign’s considerations were inspired by discus-

sions among legal experts, which in turn had been 

inspired by NGO campaigns. See documentation of 
2007 workshop at Duke University, available at http://
www.law.duke.edu/journals/lcp/

  7 August Reinisch, Analysis of the Export of Warships 
from the Former GDR Navy to Indonesia between 1992-
2004 in Terms of the Legitimacy of the German Entitle-
ment to Payment, Vienna, 30 May 2008, available at 
http://www.erlassjahr.de/dev/cms/upload/presse/
pk-berlin/gutachten_englisch.pdf.

  8 Document on file with erlassjahr.de.
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8. The Campaign for the “Jubilee Act”
 in the United States Congress

Mimi Lytje and Neil Watkins

Rationale for the Jubilee Act 

Summary of the Jubilee Act

A Framework for Transparent, Responsible Lending
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Odious Debt and Debt Audits

The Capitol, Washington D.C., where Congress debated the Jubilee Act for 
Responsible Lending and Expanded Debt Cancellation in 2009. The Senate failed 
to pass the Act, but it was re-introduced and may pass in early 2010.
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The US Government Accountability Office 

Passing the Jubilee Act

Lessons Learned

  1  March 2009.
  2 Oxfam International, The World is Still Waiting, Oxfam Briefing  

Paper, No. 103, at 4.  
  3 Monterey Consensus on Development Assistance, 2002, para. 

47. 
  4 See the GAO’s webpage for more info: http://www.gao.gov/

about/index.html.
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Legal case studies



9.1 The Austrian Medical Waste Project
in the Philippines

Luke Espiritu

The case

Debt from the Austrian Loan as odius 
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Protest march in Pasay City, Philippines on 5th August 2008 against the ratification 
of the controversial Japan-Philippines Economic Partnership Agreement. Its lack of 
measures on hazardous waste materials caused public outrage.
Picture: Manny Calonzo, Multi-Sectoral Magkaisa Junk JPEPA Coalition, 
Global Alliance for Incinerator Alternatives GAIA
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The Philippine Debt Strategy and Prospect 
for State Assertion of Odiousness in the Austrian 
Medical Waste Project
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Citizens’ or Taxpayers’ Assertion of Odiousness

  1 USD 18701225 (exchange rate of 1 November 1996).
  2 Contract Agreement between the Department of Health 
 the Republic of the Philippines and Vamed Engineering for 

the Supply of Waste Disposal Facilities, Medical Equipment 
and Related Services for DOH Hospitals in the Republic of the 
Philippines, November 1967. 

  3 Austrian Project: Financing Offer by Bank of Austria AG for 
the Department of Health of the Republic of the Philippines 
presented by Vamed Engineering, February 1996.

  4 Supra, note 2, see Preamble. 
  5 Bad Medicine: The Austrian Medical Waste Project in the 

Philippines (A case of Toxic Technology Transfer, Greenpeace, 
June 2002).

  6 Buyer Export Credit Facility for Specific Project. 
  7 Supra, note 5.
  8 Section 20 of RA 8749.
  9 Supra, note 5.
10 See Article 53 of the Vienna Convention on the Law on Trea-

ties (1969). 

11 Prof. Robert Howse, The Concept of Odious Debt in Public 
International Law, Discussion Paper No. 185 submitted to the 
United Nations Conference on Trade and Development, July 
2007.

12 Ibid, at 3, citing Ninth Report on the Succession in Respect of 
Matters other than Treaties, 1977 Yearbook of the Interna-
tional Law Commission, Vol. 2 (Part 1), at 68 and 70.  

13 Also known as the Stockholm Declaration.
14 Principle 6.
15 Paragraph No. 4 of the proclamation.
16 Principle 14.
17 Supra note 12, at 17.
18 Ibid, at 22.
19 Supra, note 6, at 11 to 12. 
20 Walden Bello, The Political Economy of Permanent Crisis 
 in the Philippines, 2004, at 10 to 12.
21 Constantino vs. Cusia, 472 SCRA 505.
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9.2 The Case of Yacyretá

59

Maurizio De Martino

Introduction

I. The Project



II. Factual Grounds

The Yacyretá Hydroelectric Dam at the Paraná River, which runs along 
the Argentine-Paraguayan border. Picture: Gateway to South America
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III. Legal Grounds for Defining Odious Debt
A. Should the Debt to the WB and IDB be 
 Considered Odious?

1. Incurred by a Dictatorial Regime

2.  Lack of Benefits for the National Population



3. Creditor Awareness of the Purpose 
 of the Loan in Question

IV. Illegitimacy of the Debt
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A. Illegitimate Elements in the Relationship between 
Argentina and Paraguay
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  1 See generally Sobrevivencia, http://www.sobrevivencia.org; 
International Rivers, http://www.internationalrivers.org;  Ya-
cyreta.INFO, http://yacyreta.info/www; The Inspection Panel, 
http://www.inspectionpanel.org.

  2 Notas Reversales between the then-Ambassador of Paraguay, 
Dido Florentin Bogado, and the Argentinian Minister of Foreign 
and Cultural Affairs, Guido di Tella, January 1992 (copy on file 
with author).

  3 See La Republica, www.repubblica.it/.../048acq40948.html.
  4 The WB part-financed this project with a series of loans: Ar-

gentina Yacyretá Hydroelectric Project (Loan 1761-AR, 1979, 
USD 250 million), Argentina Electric Power Sector I Project 
(Loan 2998-AR, 1988, USD 250 million), Argentina Second 
Yacyretá Hydroelectric Project (Loan 3520-AR, 1992, USD 
300 million), Argentina SEGBA V Power Distribution Project 
(Loan 2854-AR, as modified in 1994, USD 138 million), Para-
guay Reform Project for Water and Telecommunications Sector 
(Loan 3842-PA, 1995, USD 46,500,000).

 The IDB part-financed the Yacyretá project with the following 
loans: Loans 346/OC-RG (USD 210 million), 555/OC-RG 
(USD 250 million) and 583/OC-RG (USD 250 million), today 
fully disbursed for the construction of the main electrome-
chanical works. A further loan (760/OC-RG, USD 130 million) 
was granted for a project associated with environmental 
protection and the “resettlement” programme.

  5 The Japanese and US Ex-Im Banks have contributed about 
USD 1 billion, Canada’s Export Development Corporation lent 
CAD 86.4 million (USD 72.9 million) in 1987 to purchase four 
hydroelectric turbines from Canadian General Electric. 

  6 In 2006, amid concerns about energy shortages in Argentina, 
President Nestor Kirchner vowed to study the feasibility of 
finishing the works by 2008. A few months later, the govern-
ments of Paraguay and Argentina reached an agreement to 
cancel Paraguay’s debt of USD 11 billion by having smaller 
countries supply Argentina with 8,000 GWH per year during 
forty years in exchange. See the last part of this article.

  7 Videla imposed martial law. Under his dictatorship thousands 

of opponents to the regime were illegally imprisoned, tortured, 
and executed. What became known as the Dirty War began. 
The consequences of these violations of human rights were: 
2,300 political murders, over 10,000 politically-motivated 
arrests, and the “disappearance” of 30,000 people.

  8 In 1954, Stroessner overthrew President Federico Chávez 
through a coup d’état, with the support of the Partido Colo-
rado, the army and major landowners. He then brought about 
a dictatorial regime, banning any kind of political and social 
dissent and submitting the press to an extremely rigid form 
of censorship. His deference to U.S. multinationals and the 
Brazilian coffee oligarchy (to whom he went as far as selling 
border land, in breach of his own country’s laws) ensured him 
a constant flow of foreign capital, which he used together with 
the proceeds of smuggling (which Stroessner himself called 
“the price of peace”) to feed a vast system of corruption and 
ensure loyalty from the army.

  9 Plaintiffs: Jorge Olegario Urusoff, Organización No Guber-
namental Tayí (Tayí NGO), FEDAYIM NGO (Federación de 
Asociaciones y Organizaciones de Afectados por la Represa 
de Yacyretá de Itapúa y Misiones), all from the town of Encar-
nación, Itapúa Department, Republic of Paraguay.

10 The plan contemplated: (a) achieving a functionally efficient 
resettlement of the population residing in the affected areas; 
(b) minimising the potentially negative impacts of relocation; 
(c) bringing about favourable conditions for the independent 
development of the new settlements, as well as harmonious 
integration with their respective surroundings.

11 Below, by way of example, follow some extracts from the 
claims  submitted by FEDAYIM:

 a. The houses along the bank of the 4 settlements in Encar-
nación flood every time it rains. The floods are linked – accord-
ing to a causal nexus – to the dam. The people living in these 
areas are many. 

 b. Many houses of the families living along the urban settle-
ments, between level 76 and level 83, are regularly flooded 
after rains, and haven’t received any assistance from the EBY.
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 c. Many families have not been compensated for damage suf-
fered due to repeated flooding even though they had lived in 
these houses since 1980.

 d. Some houses and lots in Villa Candida have been damaged 
by the flood coming from the Potiy Stream. The flood is caus-
ally related to the dam. EBY has acknowledged the damage 
but makes the compensation conditional on the completion of 
the project.

 e. In Encarnación and in the communities built by EBY or with 
EBY’s support, the wells are contaminated. WB personnel 
have been negligent in not promptly identifying violations of 
environmental policies on the part of the IDB.

12 World Bank Inspection Panel – elements of responsibility 
identified:

 Environmental Compliance:
 The environmental assessment finally arranged in 2003 by 

EBY consultants, following invitation from the WB, has proven 
to be significantly lacking as far as environmental themes tied

 to the project are concerned. Failure to comply with OD 4.01.
 The environmental assessment for the second phase of the 

Yacyretá project has shown to be inadequate in terms of con-
sideration for urban and semi-urban environmental problems. 
The management did not comply with OP 4.01. 

 The Panel notes that that no conflict resolution mechanism 
has been contemplated, thus again constituting a violation of 
OD 4.30.

 The Panel holds that OD 4.30 has been breached by the WB 
also in regards to the failure to inform and consult with the 
populations involved in rebuilding the relocation settlements.

 The Panel considers that the WB has violated OD 4.30 
inasmuch as it did not ensure that EBY considered alterna-
tive resettlement options. Furthermore, it considered the 
measures aimed at re-establishing income and savings among 
the individuals concerned inadequate. The Panel notes that 
monitoring of the Resettlement on the part of the WB has 
been inadequate with regards to two aspects: 1. In not having 
monitored quality in the design, construction and implementa-
tion of the resettlement programmes; 2. In the inadequate 
consultation with the population concerned, in violation 
of paragraph 29 of OD 13.05. The Panel invites the WB to 
prepare monitoring that is qualitatively better than usual with 
regards to the corruption question.

 Inter-American Development Bank Panel:
 The cause of the floods of the urban inlets is indirectly tied to 

the construction of the dam and directly connected to the Ya-
cyretá Project as a whole. The increase in population density 
in the areas surrounding the project had not been forecast, 
in the Panel’s opinion because of negligence in administra-
tion. An adequate urban, social and environmental impact 
assessment would have prevented the various aforementioned 
critical factors. There was no active participation on the part 
of the population involved. Clear participatory mechanisms 
should have been contemplated to jointly establish any solu-
tions for resettlement. Loan 760/OC-RG aimed at the execu-
tion of the Plan Maestro de Manejo Ambiental (PMMA - Global 
Environmental Management System) and the Plan de Acción 
de Reasentamiento y Rehabilitación (PARR- Action Plan for 
Resettlement and Rehabilitation), aiming to improve environ-
mental and living conditions for the populations involved. The 
Panel holds that said aim was not achieved. Among the vari-
ous recommendations issued by the two mechanisms at hand, 
it is interesting to point out the following: (1) “That the IDB 
take into consideration the non-fulfilment of policies by EBY 
with a view to stimulating the latter to comply with established 
rules”; and (2) “That EBY and the Paraguayan Government 
improve their ‘diplomatic’ relations.”

13 It is considered that another requirement exists: the presence 
of an expression of popular consent. This latter standard was 
introduced by a current of legal doctrine that is closer to Sack, 
under jurist Jeff King and the Centre for International Sustain-
able Development Law at McGill University in Canada.

14 “Much of this renewed interest in odious debt enlists the 
terminology, but not the actual content, of the conventional 
doctrine. An odious debt, à la Alexander Sack, called for a 
loan-by-loan analysis. Some of the recent commentators are 
prepared to assume that all odious regimes behave odiously 
all the time and therefore all of their debts must be odious. 
The emphasis is thus placed on the odious nature of the 

regime, not on the circumstances surrounding each loan. All 
loans to a dictatorial regime are thus presumptively odious 
and liable to repudiation if the regime collapses.” Buchheit, 
Gulati & Thompson, The Dilemma of Odious Debts, 56 DUKE 
LAW JOURNAL 1201, 1222 (2007). 

15 The last military dictatorship in Argentina ended in 1983.
16 IACHR, Country Reports, Paraguay 1987 and 2001, Argentina 

1980, available at http://www.IACHR.oas.org.
17 See generally Committee for the Abolition of Third World Debt, 

http://www.cadtm.org.
18 This proposal by Mohamed Bejaoui did not become part of the 

convention and the convention has not been ratified up to now.
19 Velásquez Rodríguez Case, Inter-Am.Ct.H.R., Judgment 

29.6.1988 (Ser.C) n. 4. paras. 150 and 158.
20 UNHCR, Forced Evictions and Human Rights, Fact Sheet No. 

25, May 2006, available at http://www.unhcr.org/refworld/ca
tegory,REFERENCE,OHCHR,,,479477435,0.html.

21 “[T]he combined-cycle gas alternative looked better technical-
ly and economically in the face of uncertain demand since it 
could be implemented in small increments closely matched to 
demand.” WB, 1996, at 14; “By 1982, the actual demand for 
electricity was already lagging 25 percent behind the original 
forecast, and there was no sign of a swift demand recovery. 
There was no longer the same urgency to build Yacyretá.” Id. at 
14 and 16.  

22 Statute of the International Court of Justice, Article 38.
23 See Inceysa Vallisoletana S.L. v. Republic of El Salvador, 2 

August 2006 (ICSID Case No. ARB/03/26).
24 See Cécile Lamarque, Fernando Lugo y los desafíos de Para-

guay, 13 June 2008, available at http://www.cadtm.org.
25 Vienna Convention on the Law of Treaties, Article 7, provides:
 1. A person is considered as representing a State for the 

purpose of adopting or authenticating the text of a treaty or 
for the purpose of expressing the consent of the State to be 
bound by a treaty if:

 (a) he produces appropriate full powers; or
 (b) it appears from the practice of the States concerned or 

from other circumstances that their intention was to consider 
that person as representing the State for such purposes and 
to dispense with full powers.

 2. In virtue of their functions and without having to produce 
full powers, the following are considered as representing their 
State:

 (a) Heads of State, Heads of Government and Ministers for 
Foreign Affairs, for the purpose of performing all acts relating 
to the conclusion of a treaty;

 (b) heads of diplomatic missions, for the purpose of adopting 
the text of a treaty between the accrediting State and the 
State to which they are accredited;

 (c) representatives accredited by States to an international 
conference or to an International organization or one of its 
organs, for the purpose of adopting the text of a treaty in that 
conference, organization or organ.

26 See Les Amis de la Terre, http://www.amisdelaterre.be/arti-
cle.php3?id_article=108; Transperency International, http://
www.transparency.org, 2005 report.

27 According to Article 1467 of the Italian Civil Code: “In con-
tracts for continuous or periodic performance or for deferred 
performance, if extraordinary and unforeseeable events make 
the performance exceedingly burdensome, the party who owes 
such performance can demand a dissolution of the contract, 
on the grounds that it has become exceedingly burdensome.”

28 Interpelaciòn legislativa, Resolution n. 371.
29 Resolution n. 1803 (XVII) of 14 December 1962;  Resolution 

n. 3021 of 1974 (Declaration on the Establishment of a New 
Economic Order); Resolution n. 3281 (XXIX) of 12 December 
1974, Charter of Economics Rights and Duties of State.

30 Yacyretá, otra vez bajo sospecha de corrupción, CLARÍN, 22 
May 2005, available at http://www.clarin.com/suplementos/
zona/2005/05/22/z-980988.htm.

31 Vienna Convention, Article 50: “If the expression of a State’s 
consent to be bound by a treaty has been procured through 
the corruption of its representative directly or indirectly by 
another negotiating State, the State may invoke such corruption 
as invalidating its consent to be bound by the treaty.”

32 One critical issue is the scant transparency in all operations, 
and, in particular, in the underlying documentation, access to 
which is a source of friction between the two states.
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9.3 The Inga Dam Debt 
in The Democratic Republic of the Congo

Eve Tessera and Renaud Vivien 
with contributions by Elena Marquez and José Mukadi

Introduction

I. The Inga Dam: Chronicle of a Failure Foretold

A. Feasibility Studies

B. Building the Inga I and II Projects and Associated 
Industries 

C. A Failure on Several Levels

D. Parties Responsible for this Debacle 
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II. Illegal Debt
A. Duty to Inform and Advise on the Part 
 of Financial Institutions
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B. Validity of the Contracts

1. Contractual Imbalance: A Cause for Invalidity

2. Corruption, Embezzlement, and the Legality 
 of the Contracts
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3. Concluding and Executing the Contracts 
 in Good Faith

70



Conclusion

  1 The expression “white elephant” refers to a gigantic loan taken 
out by a government for the construction of an enormous 
industrial project that creates market openings and contract-
ing opportunities for Western companies. These projects are 
characterised by a total absence of cost effectiveness and 
financial discipline and in the end serve only the interests of 
Western companies and a handful of individuals in positions 
of power, who find extremely profitable business and contract-
ing opportunities.

  2 SICAI is governed by the IRI (Industrial Reconstruction Insti-
tute), a quasi-governmental holding which controlled Italian 
state participation in industrial activity.  

  3 See SICAI report of 29 October 1964. This report substitutes 
the development of iron and steelworks in the Congo, intended 
to engender the creation of a series of associated businesses, 
with the establishment of export-based alumina industries. It 
is thought that SICAI bet on the existence of iron ore without 
knowing the location and the quality of the ore.

  4 Claude Willame, ZAIRE, L’ÉPOPÉE D’INGA, CHRONIQUE D’UNE PRÉDATION 
INDUSTRIELLE, at 110 (L’Harmattan, Paris).

  5 Id. at 122.
  6 Press Release n° 2007/409/AFR, World Bank, World Bank 

Approves a Grant of USD 296.7 million for the Development of 
Regional and Domestic Power Markets, available at

 http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/
AFRICAEXT/CONGODEMOCRATICEXTN/0,contentMDK:21351
576~pagePK:1497618~piPK:217854~theSitePK:349466,00.
html.

  7 UNESCO, The Promise of the River Congo, THE UNESCO COURIER, 

March 2006, available at http://portal.unesco.org/en/ev.php-
URL_ID=32169&URL_DO=DO_TOPIC&URL_SECTION=201.
html.

  8 La Société Nationale d’Electricité (SNEL) was founded in 
1970, while the Inga works were underway. At the outset, 
management of the Inga project was monitored by the study 
department of the Office of the Presidency.

  9  For another illustration, the reader may consult : Maud 
Perdriel-Vaissière, Oil-Backed Loans in Congo Brazzaville: 
Potential Legal Remedies Using the Odious Debt Concept in 
the French Legal System (in the present publication). 

10 It was not possible to analyse the contracts, as they were 
unobtainable. 

11 One can consider that Congolese law draws from the French 
Civil Code and French case law. 

12  The law that reformed statutory limitations in civil affairs 
established new limitation periods; the statute of limitations 
in ordinary law is set to thirty years for real property and five 
years for personal or movable property cases. 

13 “Considerable financial means have to be put in place 
to restore not only the economic potential of the remote 
provinces but also to perfect the reequipment of industries of 
transformation in order to give them back their competitivity.” 
Commission of the EEC, proposal of financing, Ref: 666/VIII/
FED/69-F, at 28, February 1969. 

14 Cass, ch mixte (Mixed Chamber of the Court of Cassation), 29 
June 2007, n. 05-21.104, Cass ch mixte, 29 June 2007, 

 n. 06-11.673, Cass, com, 8 January 2008: Juris-Data 
 n. 2008-042240.
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15 Cass, com, 11 December 2007, Juris Data n. 2007-041922.
16  Cass, ch mixte, 29 June 2007.
17  Initially, the power station was to start up with three turbines 

having a capacity of50MW each, with the option to increase 
the number of turbines according to actual needs. After his 
1965 coup, Mobutu decided to start up the station with six 
turbines and not three as contemplated, with no justifica-
tion and with the support of SICAI, which issued a second, 
favorable report despite the risk that demand would be 
disproportionate in relation to the expected supply. In fact this 
precipitancy was extremely risky because of the uncertainties 
regarding the rentability of Inga.

18 Since 1971, with the start-up of Inga I, Zaire had already 
shown its inability, or perhaps even its badwill, with repect to 
the assimilation of the dossier of loans granted.

19 Let us note, for example, participation by the Belgian Société 
Générale de Banque (USD 167 million), the German bank 
Kreditanstalt für Wiederaufbau (USD 93 million), the BFCE 
and Crédit Lyonnais (USD 54 million), TH Austrian bank Kon-
troll Bank (USD 12 million), the Italian bank ICIPU (USD 15 
million) and U.S. banks (USD 16 million). See Willame, supra 
note 5, at 116 and 117.

20 “Our role is to secure a profit on our loans, to be repaid, not 
to analyse the mechanics of under-development, which is 
a matter that falls within the competence of national and 
international cooperation, of donor and aid institutions who 
are supposed to correct imbalances.” Interview with a senior 
EEC official, supra note 15, at 215.

21 At the time when Mobutu seized power, the UN Special Fund 
sent a review team mission to study Inga’s economic and 
financial problems and to examine the problems associated 
with the increase in electrical energy needs in Leopoldville 
province; however, there is evidence showing a demonstrable 
lack of objectivity, as those who undertook the studies were 
the very promoters of the Inga project. As far as SICAI was 
concerned, it behaved as the scientific cachet for decisions 

 by those in power.
22 During the hearings of the U.S.± Senate sub-committee that 

was set up following the Inga-Shaba affair, all opinions fol-
lowed the political line set by the State Department Assistant 
Secretary for African Affairs.

23 “The indebtedness of private banks in fact occurred in 
conditions of anarchy as they were acting in a monetary and 
financial system which had collapsed in 1971 and for which 
there was practically no regulation. They also concealed the 
fact that making their loans profitable, in the case of Zaire, 
meant high interest rates and substantial profits. The terms 
and conditions of bank loans granted Zaire were in fact a lot 
more favorable there than anywhere else in Africa.” World 
Bank, Zaire : Current Economic Situation and Constraints, at 
37, Washington, D.C., May 1980.

24 See Willame, supra note 4, at 55. 
25 If it is true that Zaire agreed to be liable for all financial over-

runs linked to the project, it quickly found itself overtaken by 
growing demands. Thus, in April 1972 the government made 
a new application for USD 1.3 million that the EEC approved. 
See Commission of the EEC, supra note 16, at 60.

26 Supra note 4.
27 See Willame, supra note 4, at 53.
28 Id., at 55. 
29 On the basis of article 1382 of the French Civil Code.
30 Article 1108 of the French Civil Code. 
31 Article 1131 of the French Civil Code.
32 French consumer law deems this type of clause to be unwrit-

ten, which is to say null and void. 
33 Court of Cassation, Commercial Chamber, 18 December 2007.
34 Willame, supra note 4, at 78.
35 These publicly-owned banks were Ducroire in Belgium or 

Hermès in Germany. Id., at 94.
36 The agreements concerning the Maluku factory did not contain 

clauses regarding liability, neither for the construction company 
nor for the technical assistants. Amicable settlements were 
systematically contemplated, meaning that the parties would 
rely on arbitration held without formal procedures by a special 
committee that would include a majority of representatives from 
Italian companies and would meet in Geneva, although the legal 
owner was 100 percent Zairian. See Willame, supra note 5, at 78.

37 The company, which had no experience in the field of cement-

works construction, stated that it assumed no liability for 
direct or indirect personal or material damage occurring during 
both the assembly and placing into service of the cement 
works, even where said damage was precisely caused by its 
staff. An annex to the contract contradicted the very terms of 
the main contract on a crucial point: in the contract, it was 
specified that Klöckner agreed to supply the materials to as-
semble the factory and place it in service; however, in the an-
nex the company only agreed to oversee the assembly stage 
and the placing into service stage; the assembly remained the 
responsibility of Zaire. See Willame, supra note 4, at 94. 

38 Article 53 of the Vienna Convention on the Law of Treaties; 
Article 1133 of the French Civil Code. 

39 Numerous international conventions condemn corruption. 
Furthermore, Article 147 of the Congolese Criminal Code 
and Article 433-1 of the  French Criminal Code contemplate 
criminal penalties for this offence. Lastly, in the opinion of the 
World Bank itself, “good governance and the elimination of 
corruption are essential” to reducing poverty.

40 Paris Court of Appeal, 10 September 1993.
41 Court of Cassation, 1st Civil Chamber, 7 October 1998.
42 Frédérico Tinoco seized power through a coup in 1917 and 

remained in power until August 1919. In the months of June 
and July 1919, the Royal Bank of Canada issued several 
cheques to the Tinoco government, which went toward 
Tinoco’s personal enrichment. When the government fell, the 
new government promulgated a law rendering all transactions 
made by the previous regime invalid. 

43 Great Britain v. Costa Rica, (1923) 2 Ann. Dig. 34-38 and 176 
(“The case of the Royal Bank depends not on the mere form 
of the transaction but upon the good faith of the bank in pay-
ment of money for the real use of the Costa Rican Government 
under the Tinoco regime. It must make out its case of actual 
furnishing of money to the government for its legitimate use. It 
has not done so.”). 

44 Officially 15 to 20 percent of the state’s operating budget.
45 About 18 percent of the budget, according to the World Bank 

in 1989 went toward “other goods and services” often for 
sumptuary expenses or for the purchase of military equipment. 
World Bank, Structural Adjustment Facility Policy 

 Framework Paper.  
46 Although the Zairian Central Bank was drained by the leaders 

in power in numerous instances, in 1978 the IMF decided to 
place one of its representatives there. In July 1979, he hur-
riedly decided to leave his post following the death threats he 
received from some of Mobutu’s generals.

47 The chairman of the DRC Audit Office stated in April 2004: 
“30 percent of the DRC’s  debt is estimated to have contrib-
uted to corruption. Who has pocketed it? The donors and the 
loan recipients.” Statement made in the author’s presence in 
April 2004, in Kinshasa, during the DRC’s international summit 
on odious debt. 

48 Damien Millet, La dette de Mobutu, 16 September 2004, 
available at http://www.cadtm.org/spip.php?article 2171.

49 Article 1134 of the French Civil Code (“obligations between 
the parties must be executed in good faith”). 

50 Article 26 of the Vienna Convention.
51 Robert Kolb, LA BONNE FOI EN DROIT INTERNATIONAL PUBLIC, at 278 
 (puf 2000).
52 Klöckner Industrie-Anlagen GmbH et al. v. United Republic of 

Cameroon and Société Camerounaise des Engrais (ICSID Case 
No. ARB/81/2), 2 ICSID Reports 9.

53 José Mukadi, Historique de la mise en route du barrage d›Inga, 
21 December 2006, available at http://www.cadtm.org/spip.
php?article2338. In 1982, Inga I underwent its first refurbish-
ment of plants two and three, which had never had any repairs 
and had to be placed out of service and dismantled by SNEL, 
thus creating the necessity to assume new debt.

54 See Willame supra note 4, at 78.
55 Id., at 110.
56 Other outsourced companies then joined the project: the 

Italian consortium Gruppo Industrie Elettro-Meccaniche per 
Impianti All’Estero (GIE), Sadelmi, and the Swedish company 
Allmänna Svenska Elektriska Aktiebolaget (ASEA).

57 See Willame, supra note 4, at 120.
58 On the basis of Article 1147 of the French Civil Code.
59 République Démocratique du Congo, Ministère du Budget, 

available at http://www.ministeredubudget.cd.
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  1 See also Informe de auditoría integral crédito, BID 1026 OC-
EC,  Agua Potable y Saneamiento,  Signed 16 October 1997;  
Programa de Concesión al sector Privado de los Servicios 
de Agua Potable y Alcantarillado de Guayaquil, August 2008  
(unpublished).

  2 For the sake of candour, it should be noted that the author vis-
ited the communities that live in the vicinity of the aforemen-
tioned hydropower plant to provide them with legal support in 
analysing and assessing the damage they suffered as a result 
of the project.

  3 Lastly, another trait shared by the two cases in question has a 
functional character: the hydropower plant was planned within 
the scope of the wider, multi-purpose Jaime Roldos Aguilera 
(JRA) project, which was completed in the country’s western 
region by the Commission for the Development of the Guayas 
River Valley (CEDEGE). CEDEGE was established in 1965 to 
study and plan operations for economic and social develop-
ment in the Guayas Valley, in the coastal region, and later to 
exploit the waters of the rivers Daule and Peripa. CEDEGE’s 
initial idea was to have an agrarian development project, 
and provide both flood protection and water to the town of 
Guayaquil and other centres in the region.

  4 “Guayaquil, the largest city in Ecuador, with a population 
of 2.5 million inhabitants, has had difficulties in providing 
adequate drinking water services and a sewage system for its 
inhabitants. In early 1990, its systems were on the verge of 
collapse. Bad financial management, the maintaining of inap-
propriate investments and a history of nepotism brought down 
public companies. Indebtedness and the inability to provide 
basic services to the wave of communities that emerged 
unplanned following construction of the ring road is drastically 
evident today: only 64 percent of the population has access 
to the drinking water service and only 46 percent has had ac-
cess to the sewage system. In this scenario, poor communities 
in Guayaquil are the worst hit. With such low levels of cover, 
marginal communities have been almost entirely excluded 
from the official water network.” Inverción Social: red de vigi-
lancia ciudadana, http://www.inversionsocial.ec/wp-content/
uploads/2007/06/casoecuadorcspg.doc.

  5 It is estimated that from the early 1980s to the date of IDB 
Loan Aagreement EC/1026, funding has been released 
amounting to USD 166 million.

  6 1978 loan (Guayaquil suburban sewage systems) and 1997 
loan (Guayaquil drinking water).

  7 Loan 2774 EC and 1010 EC.
  8 Other data on the credit: (a) Ecuador is the guarantor for the 

debt assumed by EPAP-G towards the Spanish Instituto de 
Crédito Oficial  (ICO); (b) the payment deadline must occur in 
thirty years with same being deferred into forty-one quarterly 
instalments; and (c) a ten-year forbearance period is contem-
plated. 

  9 This document was signed by Rodrigo Correa in his capacity 
as Minister for Public Credit and addressed to the Minister of 
Finance, Mario Ribadeneira.

10 Among these conditions were: a renegotiation of contract 
commissions and their management; the signing of an agree-
ment between CONADE, the Ministry of Finance, and EPAP-G 
to monitor the contract; and, finally, a trust agreement with the 
Ecuadorian Central Bank to cover sufficient costs of the credit.

11 Indeed, evidence is lacking that the aforementioned trust 
agreement actually took place; that the relevant legal 
framework was in general respected, in particular Article 129 
LOAFYC; and that the sums disbursed by the state via the 
Central Bank were then effectively added. 

12 See also UNCTAD Discussion Paper No. 185, UNCTAD/OSG/
DP/20007/4 (July 2007) (“Among the sources of international 
law recognized in Article 38 of the Statute of the International 
Court of Justice are “the general principles of law of civilized 
nations”. These are principles common to a wide range of the 
world’s legal systems. Equitable limits to contractual obligations 
in such systems have included illegality, fraud, fundamentally 

changed circumstances, knowledge that an agent is not prop-
erly acting on behalf of the contracting principal and duress.”).

13 G. Vettori, DIRITTO DEI CONTRATTI E «COSTITUZIONE» EUROPEA. REGOLE E 
PRINCIPI ORDINANTI, at 14b (2005).

14 See Article 1.102 of the Principles of European Contract Law; 
Article 1.1 of the UNIDROIT Principles (“The parties are free to 
enter into a contract and to determine its content.”).

15 Article No. 1.7 of the UNIDROIT Principles; Article 1.201 of 
 the Principles of European Contract Law.
16 See V. Castro, preface, PRINCIPLES OF EUROPEAN CONTRACT LAW. 
17 In this framework, administering the water in Guayaquil Municipal-

ity facilitates the necessary fusion of Guayaquil potable water and 
sanitation into a single company by establishingEmpresa Cantonal 
de Agua Potable y Alcantarillado de Guayaquil (ECAPA-G). This fu-
sion occurred in February 2006 under the aegis of the World Bank, 
which had established its conditionality policies.

18 See footnote 8 
19 CAIC, Final Report, Informe de Auditoría Integral Crédito, BID 

1026 OC-EC Agua Potable y Saneamiento, signed 16 October 
1997, at 25.

20 Among which, the following are of particular importance: 
(a) To study, prepare and develop complete masterplans for 
drinking water and rain and sewage water disposal systems; to 
prevent and control contamination of water resources; and to 
carry out all types of deeds and contracts permitted by Law. 
See Decree-law No. 08, 16 November 1994, R.O. No. 569 

 (law establishing ECAPA-G). 
21 Application of the current tariff structure by ECAPA-G and 

INTERAGUA aims to ensure profitability for the private opera-
tor, according to payments per consumption, without taking 
into account the population’s capacity to pay and the different 
standards of efficiency required to provide the service. 

22 See Loan Agreement, Article 1026/OC-EC, Annex A, Descrip-
tion, Transformation of ECAPA-G, section a(i), Reducing staff 
and mitigating social costs, at 2.

23 See Letter from Food and Water Watch and signatories to Riley 
Bechtel, with a copy to President Rafael Correa, INTERAGUA, 
the Multilateral Investment Guarantee Agency-MIGA, and the 
United States House of Representatives Committee on Foreign 
Relations and Financial Services (9 November 2007).

24 Oficio AG-2008-11195, ANNEX No. 8, 1 April 2008 (ad-
dressed to the economist Alberto Acosta, President of the 
National Constituent Assembly, signed by Luis Chiriboga 
Parra, Mayor of Guayaquil). 

25 J. Gold, INTERPRETATION: THE IMF AND INTERNATIONAL LAW (The Hague 
1996); E. Denters, LAW AND POLICY OF IMF CONDITIONALITY, 

 at 104 et seq.
26 See generally Office of Evaluation and Oversight, 
 http://www.iadb.org/ove/.
27 The countries are Costa Rica, Haiti and Honduras.
28 Exchange rate of 22 November 1995 (http://www.oanda.

com/convert/classic).
29 As far as the rest is concerned, please see the report: 
 Il progetto di Daule Peripe-Le reponsabilità italiane nel debito 

illegittimo (The Daule Peripe project—Italian responsibility in 
illegitimate debt) by Campagna per la riforma mondiale, with 
the collaboration of Centro Legale pro Afrodiscendenti and 
Indigeni-Onlus (CLAI).

30 The first phase was financed by the IDB via a USD 320 million 
credit.

31 Exchange rate of 3 December 1992 
 (http://www.oanda.com/convert/classic).
32  Id.
33 “Real and concrete support is also urgently needed at 
 the international level for a fair, transparent and independent 

debt arbitration mechanism and for universal guidelines on 
responsible financing.” UN Expert urges Countries to Acknowl-
edge Shared Responsibility for Debt, Drawing Lessons From 
Norway and Ecuador, 12 May 2009,  available at http://www.
unog.ch/unog/website/news_media.nsf/(httpNewsByYear_en)
/608F2E43C1113C26C12575B400461840?OpenDocument.
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The Coast Guard Ships and the Rice Riots

A Case of Illegitimate Debt?
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Street scene in Monrovia, Liberia. Picture: war.change.org



School class in Monrovia. Picture: United Christian Academy
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  1 http://www.eurodad.org/whatsnew/articles.
aspx?id=402&item=3329.

  2 Christina Kjellson, Swedish shipbuilding in the early nine-
teenth century, available at http://www.hnsa.org/conf2004/
papers/kjellson.htm. 

  3 Id.
  4 http://www.ekn.se/templates/StandardPage.aspx?id=836.
  5  Dunn A et al,  What Is Export Finance? International Borrow-

ing, Negotiating And Structuring International Debt Transac-
tions, D. C.), Editor Daniel D. Bradlow, International Law 
Institute, Washington  3rd edition 1997, at 291.

  6 Id.
  7 Id., at 290.
  8 Id.
  9 Id.

10 Id.
11 Id.
12 This information was obtained from the Karlskronavarvat 

AB’s application to EKN dated 12 July 1979 for export credit 
guarantee.

13 Id.
14 “Slutrapport om svensk vapenexport”, Henrik Westander. 

Utgiven av Svenska Freds- och Skiljedomsföreningen 1991. 
15 Around USD 14 500 (in 1979).
16  Anthony D’Amato, On the Legitimacy of International Institu-

tions, No. 12/07, SSRN (2007).
17 Legality and Legitimacy in International Order, United Nations 

University, Policy Brief Number 5, 2008. However, there are 
contrary views among legal scholars on this issue which, for 
reasons of space, will not be discussed here.
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18 Id.
19 Id.
20 Peter Dennis, A Brief History of Liberia, at 2  (2006), available 

at http://www.ictj.org/static/Africa/Liberia/BriefHistory.pdf.
21 The Tolbert Presidency, available at 
 http://www.globalsecurity.org/military/library/report/1985/

liberia_1_tolbertpresidency.htm.
22 Id.
23 Supra 11, at 2.
24 Heneryatta Ballah, Ethinicity, Politics and Social Conflict: The 

Quest for Peace in Liberia, at 60 (2003), available at http://
forms.gradsch.psu.edu/diversity/mcnair/2003/ballah.pdf.

25 Supra 12.
26 Id.
27 Id.
28 Id.
29 Rice Riots, available at:  http://www.globalsecurity.org/

military/library/report/1985/liberia_1_riceriots.htm.
30 Id.
31 Id.
32 Id.
33 Id.
34 Id.
35 See Daniel Wagner›s Expert Commentary on defining political 

risk, available at http://www.irmi.com/expert/articles/2000/
wagner10.aspx. The first distinction that must be made is 
between firm-specific political risks and country-specific 
political risks. Firm-specific political risks are risks directed 
at a particular company and are, by nature, discrimina-
tory. For instance, the risk that a government will nullify its 
contract with a given firm or that a terrorist group will target 
the firm’s physical operations are firm-specific. By contrast, 

country-specific political risks are not directed at a firm, but 
are countrywide, and may affect firm performance. Examples 
include a government’s decision to forbid currency transfers or 
the outbreak of a civil war within the host country.

36 Tegucigalpa Declaration, Latin American and Caribbean 
Jubilee 2000 Platform (1999), available at www.oikoumene.
org/en/resources/documents/wcc-programmes/public-wit-
ness-addressing-power-affirming-peace/poverty-wealth-and-
ecology/finance-speculation-debt/27-01-99-tegucigalpa-
declaration.html.

37 Joseph Hanlon, Defining illegitimate debt and linking its can-
cellation to economic justice, Open University (2000), at 13, 
available at www.kirkensnodhjelp.no/Documents/Kirkens%20
N%c3%b8dhjelp/Publikasjoner/Temahefter/Defining%20il-
legtimate%20debt.pdf. 

38 See the chapter on Defining Illegitimate Debt 
 in this publication.
39 This statement is made with caution as no sufficient informa-

tion is available to determine whether EKN applied sound 
commercial principles in providing the guarantee. 

40 Whincup M, Contract Law & Practice, The English System with 
Scottish, Commonwealth and Continental Comparisions, 

 5th edition (2006), at 383. 
41 Since the author did not have the benefit of considering the 

loan agreements, this statement is based on the assumption 
that the interest is excessive.

42 Paris Club Press Release, 17 April 2008 at http://www.
clubdeparis.org/sections/communication/archives-2008/
liberia5796/viewLanguage/en/downloadFile/PDF/PDF.

43 Forum Syd Press Release, 12/12/2008. 
44 Is it ODA, OECD Factsheet November 2008 at 
 http://www.oecd.org/dataoecd/21/21/34086975.pdf.
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9.6 Potential Legal Remedies Using the Odious Debt 
Concept in the French Legal System 
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II. Application of the Law

A. Nullity of the Oil-Backed Loan Contracts Due 
 to the Illegitimacy of the Cause
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B. Contractual Liability of Banks for Granting 
 Abusive Loans

Funeral of Franco-Congolese journalist Bruno Jacquet Ossébi, who is believed to have 
been murdered after accusing a French bank of reaching an illegal financing agreement 
with the Société Nationale de Pétrole du Congo. An anti-corruption activist, 
Ossébi was also involved in the complaint which Transparency International brought 
before a French court accusing President Denis Sassou-Nguesso and two other African 
leaders of illegally amassing property in France. Picture: Reporters sans frontières
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  1 pétrole contre poignée de dollars: on gagerait toujours le 
pétrole au Congo, Mwinda Press, available at http://monde.
fil-info-france.com/bruno_ossebi_journaliste_assassine_con-
go.htm.

  2 This article restricts itself to the subject of oil-backed loans, 
but this type of secured loan can also be used with other 
resources, such as cotton, gas, or even customs revenue.

  3  See International Monetary Fund (IMF), Assessing Public 
Sector Borrowing Collateralized on Future Flow Receivables, 
points 57 to 59, June 2003, available at http://www.imf.org/
external/np/fad/2003/061103.pdf. 

  4 This article gives only a brief overview of the broad phenom-
enon of oil-backed loans in Congo Brazzaville. For a more 
in-depth account see: François-Xavier Verschave, NOIR SILENCE : 
QUI ARRÊTERA LA FRANÇAFRIQUE? (Les Arènes 2000); Loîk Le Floch-

Prigent, AFFAIRE ELF, AFFAIRE D’ETAT : ENTRETIENS AVEC ERIC DECOUTY (Le 
Cherche Midi 2001); François-Xavier Verschave, L’ENVERS DE LA 
DETTE (Agones 2001); Global Witness, Time for Transparency: 
Coming Clean on Oil, Mining and Gas Revenues, March 2004; 
Xavier Harel, AFRIQUE, PILLAGE À HUIS CLOS: COMMENT UNE POIGNÉE 
D’INITIÉS SIPHONNE LE PÉTROLE AFRICAIN (Fayard 2006); Yitzhak Koula, 
PÉTROLE ET VIOLENCES AU CONGO-BRAZZAVILLE: LES SUITES DE L’AFFAIRE 
ELF (L’Harmattan 2006).

  5 IMF, Report on the Republic of the Congo, at 33 (unpublished 
report) 2001. 

  6 Congo Brazzaville is a candidate for the Heavily Indebted Poor 
Countries (HIPC) initiative, a programme that enables eligible 
states to benefit from a substantial reduction of debt.

  7  For example, the Republic of the Congo agreed: “For reasons 
of sound debt management and taking into account its par-
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ticularly onerous nature, the government will not contract any 
new oil collateralized debt.” Republic of theCongo: Letter of 
Intent, point 7, 3 May 2002. 

  8 Kensington International Ltd. is an American fund specialised 
in buying very low-priced debts from Southern countries. As 
it speculates on Southern countries’ debt, this fund is also 
called a “vulture fund.”

  9 “Complex pre-financing schemes were concluded, such as the 
USD 200 million Glencore/SNPC scheme with banks, whereby 
funds were provided to SNPC and repayment was made by 
the utilization of oil cargo.” (§101) Kensington International 
v. Republic of the Congo, High Court of Justice, London, 28 
November 2005.

10 Kensington International Ltd v. SNPC, Bruno Itoua, BNP 
Paribas S.A., U.S. District Court, Southern District of New York, 
March 2006.

11 Life expectancy at birth does not go beyond fifty-two, while 
the infant mortality rate is eighty-one percent. Source: IMF, 
2005.

12 IMF, Report on the Republic of the Congo, at 39 (unpublished 
report) 2001.

13 See Comité catholique contre la faim et pour le développe-
ment, Biens mal acquis… profitent trop souvent. La fortune 
des dictateurs et les complaisances occidentales, March 
2007, available at http://www.ccfd.asso.fr/ewb_pages/d/
doc_1641.php.

14 This complaint questions how an important number of assets 
were acquired in France by Messrs. Denis Sassou Nguesso, 
Omar Bongo Ondimba and Téodoro Obiang, and members of 
their entourage. The case is still pending.

15 IMF, Republic of the Congo: Enhanced Heavily Indebted Poor 
Countries (HIPC), April 2006.

16 Id.
17 See Jean Merckaert, Des cadavres dans le placard : Les 

préfinancements pétroliers français au Congo-Brazzaville, 30 
January 2007.

18 Bernard Audit, TRANSNATIONAL ARBITRATION AND STATE CONTRACTS (1988).
19 For example, the cause of a loan agreement is illegitimate 

when it is contracted to enable a wife to flee with her lover. 
See Cass. req., 17 April 1923 : DP 1923, jurispr. at 172.

20 CA Paris, 10 Sept. 1993 : Rev. crit. DIP 1994, at 349, note 
V. Heuzé ; Rev. arb. 1994, at 359, note D. Bureau ; RTD com. 
1994, at 703, obs. Dubarry and Loquin.  

21 The claimant, however, must bring the evidence of the unlaw-
ful nature of the end-use of the funds, which, considering the 
murky environment in which oil-backed loan operations take 
place, may be difficult to establish.

22 This option is most probably not the best one, given that the 
creditor will seek nullity to get its own loan repaid. Neverthe-
less, one may consider that it is in the interest of Congo 
Brazzaville to satisfy its creditors as quickly as possible. 

23 Cassation. 1st civ., 27 June 1995: Defrénois 1995, 
art. 36210, note D. Mazeaud ; JCP E 1996, II, 772, note 
D. Legeais ; RTD com. 1996, at 100, note M. Cabrillac.

24 See Guy Raymond, commentary number 259, CONTRATS CONCUR-
RENCE CONSOMMATION N° 11, November 2008.

25 A loan’s excessiveness is considered on a case-by-case basis, 
taking into account the financial standing of the borrower and 
the amount of the loan.

26 Loss of opportunity consists in the current and certain disap-
pearance of a favourable contingency. See Cass. Civ. 1st 21 
November 2006: Bull. civ I , n° 498.

27 See Cass. Civ. 1st, 16 July 1998: Bull. civ I , n° 260.
28 Under Article 1382 of the Civil Code : “Any action whatsoever 

by a man causing someone else damage binds the one by 
whose fault he has managed to repair it.”

29 It is also possible that a Congolese creditor suffered a 
prejudice as a result of a breach committed by a bank. But 
such an action is not of interest in the context of the present 
discussion, as the damages awarded would be intended for 
this single creditor. Nevertheless, as indicated above, one 
may consider that it is in the interests of Congo Brazzaville to 
satisfy its creditors as quickly as possible. 

30 One may question how the Republic of the Congo managed to 
reach the decision point within the enhanced HIPC initiative on 
March 2006. The decision point is the point at which the IMF 
decides that a particular country is admissible for relief and the 
international community commits to bringing the country’s debt 
back to the agreed viability threshold. This happens when the 
country has made sufficient progress towards fulfilling certain 
criteria or has fulfilled them. When a country reaches the 
decision point, it can immediately receive provisional relief on 
the payable servicing of its debt. Nevertheless, to receive the 
full and irrevocable reduction of its debt under the HIPC Debt 
Initiative, the country must: (i) continue to provide evidence 
that it is properly executing programmes supported by the IMF 
(ii) satisfactorily execute the basic reforms agreed at the deci-
sion point, and (iii)  adopt and execute the PRSP for at least a 
year. When a country has fulfilled this criteria, it may reach its 
completion point. Creditors must now grant it the full debt relief 
promised at the decision point. Source: IMF; see also, Xavier 
Harel, AFRIQUE, PILLAGE À HUIS CLOS: COMMENT UNE POIGNÉE D’INITIÉS 
SIPHONNE LE PÉTROLE AFRICAIN, at 80-81 (Fayard 2006) (commenting 
on the role played by France in the taking of this decision).
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Financing the Crime of Apartheid

9.7 What Are the Legal Defenses?

Charles  Abrahams

Introduction

I. The Nature of the Apartheid Debts
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II. The Applicable Laws and Jurisdictions 

III. A Possible Legal Defense

94



Conclusion
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  1  Of the debts assumed by the new democratic government, 
USD 5.4 billion consisted of public authorities’ debts, 

 USD 2.8 billion of the central government’s debts, and 
 USD 9.1 billion of debts contracted by state corporations.
  2 Article II of the International Convention on the Suppression 

and Punishment of the Crime of Apartheid defined apartheid as: 
[s]imilar policies and practices of racial segregation and 
discrimination as practiced in southern Africa, shall apply 
to the following inhuman acts committed for the purpose of 
establishing and maintaining domination by one racial group 
of persons over any other racial group of persons and system-
atically oppressing them: 
a. Denial to a member or members of a racial group or groups 
of the right to life and liberty of person: 
1. By murder of members of a racial group or groups; 
2. By the infliction upon the members of a racial group or 
groups of serious bodily or mental harm, by the infringement 
of their freedom or dignity, or by subjecting them to torture or 
to cruel, inhuman or degrading treatment or punishment;
3. By arbitrary arrest and illegal imprisonment of the members 
of a racial group or groups;
2. Deliberate imposition on a racial group or groups of living 
conditions calculated to cause its or their physical destruction 
in whole or in part;
3. Any legislative measures and other measures calculated 
to prevent a racial group or groups from participation in the 
political, social, economic and cultural life of the country 
and the deliberate creation of conditions preventing the full 
development of such a group or groups, in particular by deny-
ing to members of a racial group or groups basic human rights 
and freedoms, including the right to work, the right to form 
recognized trade unions, the right to education, the right to 
leave and to return to their country, the right to a nationality, 
the right to freedom of movement and residence, the right to 
freedom of opinion and expression, and the right to freedom 
of peaceful assembly and association;
4. Any measures, including legislative measures, designed to 
divide the population along racial lines by the creation of sepa-
rate reserves and ghettos for the members of a racial group or 
groups, the prohibition of mixed marriages among members 
of various racial groups, the expropriation of landed property 
belonging to a racial group or groups or to members thereof;
5 Exploitation of the labour of the members of a racial group 
or groups, in particular by submitting them to forced labour;
6. Persecution of organizations and persons, by depriving 
them of fundamental rights and freedoms, because they op-
pose apartheid.
Article III of the Convention described who would be held 
responsible for committing the acts outlined in Article II. It 
provides: 
International criminal responsibility shall apply, irrespective of 
the motive involved, to individuals, members of organizations 
and institutions and representatives of the state, whether 
residing in the territory of the state in which the acts are 
perpetrated or in some other state, whenever they:
a. Commit, participate in, directly incite or conspire in the 
commission of the acts mentioned in article II of the present 
Convention;

2. Directly abet, encourage or cooperate in the commission of 
the crime of apartheid.

  3 Report of the Special Committee Against Apartheid in South 
Africa, U.N. Doc. A/35/22, at 104 (1980).

  4 South Africa did not have multilateral debts at the end of 
apartheid. In 1976 it was no longer eligible for loans from 
the World Bank. In 1983, due to the U.S. Gramms Act, South 
Africa could no longer access loans from the International 
Monetary Fund (IMF).

  5 Sturzenegger et al., Has the Legal Threat to Sovereign Debt 
Restructuring Become Real?, at 13.

  6 Id. at 14.
  7 It is not possible to provide a comprehensive overview of all  

loans contracted with apartheid South Africa due to the lack 
of publicly available data.

  8 Madörin et al. Apartheidschulden: Der Anteil Deutschlands 
und der Schweiz (1999). English translation by Gottfried 
Wellmer and Elaine Griffiths published by Jubilee 2000 South 
Africa, at 9.

  9 Id. at 58.
10 DM 3.4 billion = EUR 1738 392396, DM 6.1 billion = 
 EUR 3118880475 (EUR 1 = DM 1.95583).
11 DM 2.3 billion = EUR 1175971327, DM 7 billion = 
 EUR 3579043168 (EUR 1 = DM 1.95583).
12 Supra note 8 at 57.
13 Id.
14 Id.
15 Id. at 72.
16 Id.
17 Y. Liu, Collective Action Clauses in Sovereign Bonds, at 1, 

available at http://imf.org/external/np/leg/sem/2002/cd-
mfl/eng/liu.pdf (last accessed on 8 March 2009).

18 Id. at 2.
19 Id.
20 Id.
21 EUR 61355026 (EUR 1 = DM 1,95583).
22 G. Weitz et al., Selected Issues in Sovereign Debt Litigation, at 

575, in INTERNATIONALBORROWING,NEGOTIATING AND STRUCTURING INTER-
NATIONAL DEBT TRANSACTIONS (Daniel D. Bradlow ed., International 
Law Institute, 3rd ed.).

23 General Assembly Resolutions are not binding, while Security 
Council Resolutions are binding.

24 The Comprehensive Anti-Apartheid Act, 22 U.S.C. §§ 5000-
5116 (1988).

25 H. Lohrscheid, Waffenhandel vor Gericht: Im Prozeß gegen 
Rheinmetall scheint die Justiz überfordert, TAZ (Berlin), 28 
May 1986.

26 Id.
27 Signe Landgren, EMBARGO DISIMPLEMENTED: SOUTH AFRICA’S MILITARY 

INDUSTRY, at 88-95 (Oxford University Press 1989).
28 Security Council Resolution, The Question of South Africa, 
 S/RES/418, 4 November 1977.
29 Status of Transkei Act 100 of 1976.
30 J. Dugard, INTERNATIONAL LAW: A SOUTH AFRICAN PERSPECTIVE 
 (Juta & Co. 1994).
31 Switzerland has maintained a policy of neutrality for hundreds 

of years and only became a member of the United Nations on 
10 September 2002.
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9.8 Baby Doc’s Odious Debts 
and Haiti’s Legal Defences

Sandrine Giroud

Introduction

I. Haiti’s Debts: A History Spanning Almost 
Two Centuries

A. The Independence Debt

B. Baby Doc’s Debts
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C. Embargo

II. Baby Doc’s Odious Debts

A. Nature of the Debts

1. Financing of the Paramilitary Forces

2. Looting of the Treasury’s Coffers

B. Odious Debts

1. Available Forum

98



2. Nature of the WB and IMF Loans

3. Available Defences 

a. The Traditional Odious Debts Defence
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The Duvalier Foundation in Port-au-Prince, Haiti on 14th April 2007. As a rule, former 
dictatorial clans can preserve their political and economic influence beyond 
regime changes. Picture: Keystone



b. The Private Law Defence

c. The Vienna Convention Defence

Woman selling rice in Port-au-Prince, Haiti. Picture: Reuters/Eduardo Munoz
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d. The Ius Cogens Defence

Conclusion

  1 UN Human Development Index 2006, updated in 2008.
  2 WB, Haiti Country Brief, available at http://web.worldbank.

org/WBSITE/EXTERNAL/COUNTRIES/LACEXT/HAITIEXTN/0,,
 contentMDK:21040686~pagePK:141137~piPK:141127~theSi

tePK:338165,00.html.
  3 WB News Release No. 2009/451/LAC, Washington D.C., 30 

June 2009, available at  http://web.worldbank.org/WBSITE/
EXTERNAL/COUNTRIES/LACEXT/0,,contentMDK:22232346~

 pagePK:146736~piPK:226340~theSitePK:258554,00.html.
  4 Mark Schuller, Break the Chains of Haiti’s Debt, at 11 (Jubilee 

2006); see also, World Bank Estimated Debt Service Payment 
– Haiti, available at http://web.worldbank.org.

  5 WB estimate, available at http://ddp-ext.worldbank.org/ext/
DDPQQ/member.do?method=getMembers&userid=1&queryI
d=135.

  6 Eurodad, The Time for Debt Cancellation is Now! Haiti: 
 Fact Sheet on Illegitimate Debt, at 5 (2006).
  7 World Bank & United Nations Office on Drugs and Crime, 

Stolen Asset Recovery Initiative (StAR) Report 2007, at 11. 
Note, however, that differences and even inconsistencies 
exist among the different figures advanced by the sources 
examined.

  8 Press Release, Swiss Federal Office of Justice, Handover of 
Duvalier assets to Haiti ordered; Lawful origin of assets could 
not be proven (12 February 2009), available at 

 http://www.news.admin.ch/message/?lang=en&msg-
id=25272. The Swiss Federal Office of Justice (FOJ) consid-
ered the Duvalier family a criminal organisation. Consequently, 
it applied to it the provisions of the Swiss Criminal Code on 
the confiscation of criminal organisation assets, which pro-
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vides for the reversal of the burden of proof, i.e., the Duvalier 
family had to prove the legal origin of the funds. Because the 
Duvalier family failed to do so, the FOJ decided to confiscate 
the assets and to return them to Haiti. For more details on the 
Duvalier case and the confiscation of assets in Switerland, 
see Sandrine Giroud-Roth & Laurent Moreillon, Restitution 
spontanée de fonds bloqués à des États défaillants: les cas 
Duvalier et Mobutu, Aktuelle Juristische Praxis/Pratique 

 Juridique Actuelle 3/2009, at 275-287.
  9 Schuller, op.cit., at 3.
10 Id.
11 WB & UNODC, op. cit., at 11.
12 Schuller, op. cit., at 4.
13 James Ferguson, PAPA DOC, BABY DOC: HAITI AND THE DUVALIERS, at 

70 (Blackwell 1987). 
14 Report of the Bank of the Republic of Haiti, Testimony of Leslie 

Delatour, 15 January 1987.
15 Id., Testimony of Eddy Avin.
16 WB Articles of Agreement, Art. VII(2) and (3); IMF Articles of 

Agreement, Art. IX(2) and (3).
17 Sigrun Skogly, THE HUMAN RIGHTS OBLIGATIONS OF THE WORLD BANK AND 

THE INTERNATIONAL MONETARY FUND, at 34 (Cavendish 2001).
18 For instance, Section 10.01 of the International Bank for 

Reconstruction and Development (IBRD) General Conditions 
Applicable to Loan and Guarantee Agreements (dated 1995, 
amended 2004).

19 Because the loans examined were contracted with international 
organisations and not with private investors, the Washington 
Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States of 1965 (ICSID Conven-
tion) is not applicable.

20 The WB Inspection Panel was established by Resolution 
 No. IBRD 93-10 and Resolution No. IDA 93-6, 22 September 

1993. The WBIP responds to complaints by affected people 
who believe that the WB has caused or will cause them 
harm as a result of a failure by the WB to follow its policies 
and procedures in a project supported by a WB loan, credit, 
guarantee etc. A complaint to the WBIP would have to focus 
on the specific project financed by the “odious” loans and on 
the harm that resulted, or will result, to people or the environ-
ment in the design, appraisal, and implementation of the 
project. The conditions under which the loan is granted to a 
borrowing government are not usually within the purview of the 
WBIP; however, in a number of cases petitioners have alleged 
human rights abuses resulting from a WB-financed project 
and, hence, from the failure of the WB to comply with its poli-
cies. For more information on this issue, see Inspection Panel 
Investigation Report Chad-Cameroon Petroleum and Pipeline 
Project (Loan No. 4558-CD); Petroleum Sector Management 
Capacity Building Project (Credit No. 3373-CD); and Manage-
ment of the Petroleum Economy (Credit No. 3316-CD) of 

 17 July 2002, which explains in paragraph thirty-five: “It is not 
within the Panel’s mandate to assess the status of governance 
and human rights in Chad in general or in isolation, and the 
Panel acknowledges that there are several institutions (includ-
ing UN bodies) specifically in charge of this subject. However, 
the Panel is obliged to examine whether the issues of proper 
governance or human rights violations in Chad were such 
as to impede the implementation of the Project in a manner 
compatible with the Bank’s policies.”

21 For an extensive analysis of the WBIP’s scope of action, see 
Skogly, op. cit., at 182-185.

22 See August Reinisch, STATE RESPONSIBILITY FOR DEBTS: INTERNATIONAL 
LAW ASPECTS OF EXTERNAL DEBT AND DEBT RESTRUCTURING, at 51-54 
(Böhlau 1995); Skogly, op. cit., at 29.

23 For instance, Section 10.01 of the IBRD General Conditions 
Applicable to Loan and Guarantee Agreements (dated 1995, 
amended 2004) provides that rights and obligations incurred 
in the agreement are enforceable in accordance with their 
term notwithstanding the law of any state to the contrary.

24 Skogly, op. cit., at 64-71.
25 Id.
26 Ernst Feilchenfeld, PUBLIC DEBTS AND STATE SUCCESSION 
 (Macmillan 1931).
27 For a detailed presentation of the concept of odious debts, 

see Robert Howse, The Concept of Odious Debt in Public 
International Law (UNCTAD 2007), available at http://www.
unctad.org/en/docs/osgdp20074_en.pdf.

28 See Sabine Michalowski, The Doctrine of Odious Debts in 
International Law, at 1.1 Does International Law Recognise the 
Doctrine of Odious Debts in its Traditional Formulation?, in the 
present publication. See also, Sabine Michalowski, UNCONSTITU-
TIONAL REGIMES AND THE VALIDITY OF SOVEREIGN DEBT: A LEGAL PERSPECTIVE, 
at 41-43 (Ashgate 2007); Lee Buchheit et al., The Dilemma of 
Odious Debts, 56 Duke L. J. 1201, 1228 (2007).

29 US v. Iran, Iran-US Claims Tribunal Case No. B36, Award No. 
574-B36-2, 3 December 1996 (indicating that the concept of 
odious debt was limited exclusively to cases of state succession).

30 The decision to grant Iraq substantial debt reduction was 
reached as part of a Paris Club deal that in no way took 
account of considerations related to those underlying the 
doctrine of odious debts.

31 Bryan Thomas, The Odious Debt Doctrine and International 
Public Policy: Assessing the Options, in CISDL Working Paper: 
Advancing the Odious Debt Doctrine, at 12 (2003), available 
at http://www.cisdl.org/pdf/debtentire.pdf. Thomas also 
points out that “World Bank loans have not been sold on 
the secondary market, so the forensic problems involved in 
applying the odious debt doctrine to private lending may be 
less acute with IFI [International Financial Institution] lending. 
Indeed, World Bank loans may offer a promising test case for 
the resurrection of the doctrine of odious debts.” Id. 

32 Id. IMF loans are intended to serve a strictly macroeco-
nomic function, i.e., to correct balance of trade problems. 
Consequently, IMF officials have less direct involvement in the 
end-uses of loans. Their awareness of odious end-uses may 
thus be difficult to establish.

33 See Amnesty International, Haïti: Les visages de la répression 
(1985); Inter-American Commission on Human Rights, Annual 
Reports: 1971–1987; Patrick Lemoine, FORT-DIMANCHE, FORT-LA-
MORT (Fordi 9 2006). The IMF also reported on the ill-use of 
the loans by Jean-Claude Duvalier. See Ferguson, op. cit., at 70.

34  Buchheit et al., op. cit., at 1230.
35  For example, the lex mercatoria, as a set of norms, contains 

rules that are known under domestic systems but have also 
become generally recognised principles of international 
commercial relations. The violation of these norms implies a 
finding of liability with the resulting allocation of damages.

36 Reinisch, op. cit., at 62-74.
37 Jeff King, The Doctrine of Odious Debt under International 

Law: Definition, Evidence and Issues Concerning Application, 
in CISDL Working Paper: Advancing the Odious Debt Doctrine, 
at 36-40 (2003), available at 

 http://www.cisdl.org/pdf/debtentire.pdf.
38 These articles contain the possibility of invalidating a treaty 

based on several grounds: provisions of internal law regarding 
competence to conclude treaties (Art. 46), specific restrictions 
on authority to express the consent of a state (Art. 47), error 
(Art. 48), fraud (Art. 49), corruption of a representative of a 
state (Art. 50), coercion of a representative of a state (Art. 51), 
and coercion of a state by the threat or use of force (Art. 52).

39 Art. 1 Vienna Convention.
40 Art. 53 Vienna Convention. Treaties conflicting with a peremp-

tory norm of general international law (“ius cogens”).
41 Michalowski, op. cit., at 69-95. 
42 Mohammed Bedjaoui, Ninth Report on State Succession of 

States in Respect of other Matters than Treaties, Document, 
A/CN.4/301, at para. 173. Although the ICSID Conven-
tion does not apply in the present case, it is noteworthy to 
point out the Phoenix case of 15 April 2009 (ICSID Case 
No. ARB/06/5, §78), in which the ICSID Arbitral Tribunal, in 
paragraph 78, wrote: “To take an extreme example, nobody 
would suggest that ICSID protection should be granted to 
investments made in violation of the most fundamental rules 
of protection of human rights, like investments made in 
pursuance of torture or genocide or in support of slavery or 
trafficking of human organs.”

43 See Sabine Michalowski, The Doctrine of Odious Debts in 
International Law, at 2. Odiousness of Debts Because of a 
Violation of International Law,  in the present publication.

44 Note that the nullity of the loan agreements depends on the 
time when these violations were recognised as part of ius 
cogens, that is whether they were recognised as such at the 
time the agreements were concluded.

45 Ferguson, op. cit., at 70.
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9.9 Repudiation of Debts with Several Banks 
by the State of Paraguay

Sabine Michalowski

1. Summary of the Facts
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2. Validity of the Guarantees Issued by Gramont Berres

2.1. Did the Acts of Gramont Berres Bind 
    the Republic of Paraguay?

2.1.1. Arguments of the Republic of Paraguay

2.1.2. Position of the Swiss Courts2

The Swiss Federal Court
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2.2. Non-compliance with Internal Paraguayan Law

2.2.1. Arguments of the Republic of Paraguay

2.2.2. Position of the Swiss Courts
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3. Sovereign Immunity and the Jurisdiction of 
 Swiss Courts over the State of Paraguay

3.1. Arguments of the Republic of Paraguay

3.2. Position of the Swiss Courts

4. Presidential Decree 6295, Repudiating the Debt

5. Legal Analysis

5.1. Sovereign Immunity and the Jurisdiction of Swiss 
Courts Over the State of Paraguay

5.2. Did the Acts of Gramont Berres Bind the Republic 
of Paraguay?

5.2.1. Actual Authority
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  1 In both cases, an Italian insurance company also guaranteed 
the loans. While in the cases discussed in this paper, the 
banks sued not just the Republic of Paraguay, but also the 
insurance company, for the purposes of this paper the role of 
the insurance company is not relevant and will therefore not 
be taken into account in the analysis.

  2 References to the Swiss decisions refer to the decision of 
the Swiss Federal Tribunal of 20 August 1998, BGE 124 III 
382; First Instance Court of Geneva of 23 October 2003 
(JTPI/12153/2003) (unpublished); the decision of the Court 
of Justice of Geneva of 3 September 2004 (C/9970/1995) 
(unpublished).

  3 BGE 124 III 382, at 388.
  4 Id. at 389.
  5 Report of the Ministry of Foreign Relations: 
 Informe DM/No.49/2009 of 29 June 2005.
  6 Legal Department of the Treasury: Dictamen No.800 of 14 July 

2005.
  7 Controlaria General de la República: Dictamen C.G.R. 

No.2850 of 14 July 2005; Declaration No.21 of the Senate of 
Paraguay of 23 July 2005.

  8 Attorney General: Dictamen P.G.R. 427/05 of 29 July 2005.
  9 Id.
10 Id.
11 Supreme Court of Paraguay: Informe NP No.117 of 4 August 2005.
12 Presidential Decree 6295, at 6.
13 DICEY, MORRIS & COLLINS ON THE CONFLICT OF LAWS, Volume 2, 
 Rule 162 (Sir Lawrence Collins ed., Sweet & Maxwell: London, 

14th ed. 2006); Stone, EU PRIVATE INTERNATIONAL LAW, at 299-300 
(Edward Elgar: Cheltenham, Northampton 2006). This also 
seems to have been assumed by the English Court of Appeal 
in Marubeni v Mongolian Government [2005] EWCA Civ 395, 
[2005] 1 WLR 2497, at 2508-2509 per Carnwath LJ with 
regard to state representatives. 

14 For U.S. agency law see in Buchheit, Gulati & Thompson, 
 The Dilemma of Odious Debts, 56 DUKE LAW JOURNAL 1201, 
 at 1240 (2007).
15 The issue of due diligence standards in a comparable context 

are discussed in Buchheit, Gulati & Thompson, 
 op. cit., at 1239-1245 (2007).
16 For similar arguments see also Carranza, Plunder and Pain: 

Should Transitional Justice Engage with Corruption and Eco-
nomic Crimes?, INTERNATIONAL JOURNAL OF TRANSITIONAL JUSTICE, Vol. 2, 
310–330 (2008); and Buchheit, Gulati & Thompson, op. cit., 
at 1245.

17 The following draws heavily on Michalowski, UNCONSTITUTIONAL 
REGIMES AND THE VALIDITY OF SOVEREIGN DEBT: A LEGAL PERSPECTIVE, at 
178-185 (Ashgate, Aldershot 2007).

18 Aust, MODERN TREATY LAW AND PRACTICE, at 253 
 (Cambridge University Press: Cambridge 2000).
19 Cameroon v. Nigeria, ICJ decision of 10 October 2002, at 

para. 265.
20 Id., at para. 266.
21 Article 7(2)(a) of the Vienna Convention on the Law 
 of Treaties.
22 Beales, Nobles and Garrison (US v. Venezuela), as summarized 

in Meron, Theodor; ‘Repudiation of ultra vires state contracts 
and the international responsibility of states’, (1957) 6 ICLQ 
273-289; Great Britain v. Costa Rica (1923), Reports of Inter-
national Arbitral Awards, Vol. 1, 371. For a discussion of these 
cases see Meron at 274-275.

23 Beales, Nobles and Garrison (US v. Venezuela), as summarized 
in Meron (1957), at 279-280.

24 Great Britain v. Costa Rica (1923), Reports of International 
Arbitral Awards, Vol. 1, 371. 

25 Id., at 397-398.
26 Hemming (GB) v. US (1920), Reports of International Arbitral 

Awards, Vol. 6, 51, at 53. See also Shufeldt (US v. Guatemala), 
Annual Digest and Reports of Public International Law Cases, 
1929-1930, Case No.110, 180; Davies (USA) v. Mexico (1927), 
Reports of International Arbitral Awards, Vol. 4, 139.

27 Aboilard (France v. Haiti), (1905) 1 Revue de Droit International 
Privé et de Droit Pénal International, 893.

28 Rudloff (US v. Venezuela) (1903), as summarized by Meron 
(1957), at 285.

29 Meron (1957), at 288-289.
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Conclusions by the editors

1. Summary of the legal remedies by the authors 

1.1 Medical waste incinerators in the Philippines:               
intergenerational responsibility

1.2 Yacyretá in Paraguay: 
general principles of international law

1.3 Inga in the DRC: Lack of due diligence, contractual 
imbalance, good faith and unlawful cause

1.4 Drinking water in Guayaquil/Ecuador: 
Breach of UNIDROIT principles
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1.5 Laniado de Wind in Ecuador: 
Breach of UNIDROIT principles and unjust enrichment

1.6 Swedish Coast Guard Ships in Liberia: 
Lack of due diligence, excessive increase of costs

1.7 Oil-backed loans in Congo Brazzaville: 
Unlawful cause, duty to warn, breach of banking 
regulations

1.8 The Concept of Illicitness and the Case of 
Multilateral Loans in Ecuador



2. Main points of discussion

Promising legal avenues

2.1 Risk distribution and creditor responsibility

1.9 Apartheid in South Africa: Violation of binding 
international agreements

1.10 Multilateral debts in Haiti: 
Peremptory norms of international law (ius cogens)

1.11 Gramont Berres and the debt of Paraguay: 
Possible lack of due diligence
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2.1.1 Due diligence 

2.1.2 No creditor responsibility in 
the systemic approach?
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2.2 Sovereign states versus foreign courts 
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2.3 Variable contract elements, external jurisdiction

Floating interest rates

High interest rates 
because of the choice 
to have jurisdiction in 
the South9

Jurisdiction in 
the North

‘Free’ contracting

Trend of interest rates is 
unforeseeable for both lender 
and borrower (e.g. the rise in 
interest rates which occurred 
due to Reagan’s arms race 
policy)

Risk-related market rates

Agreed condition allowing 
for lower interest rates, 
as the risk of a Southern 
jurisdiction ruling in favour of 
debtors is ruled out. Northern 
jurisdiction has more 
experience and know-how in 
case of contractual conflicts.

The official agents acted out 
of free will, as equal parties 
in a contract.

Northern lenders are used to extrapolating trends of 
interest rates and can finance the aggregation and 
evaluation of large data sets.7 Any variable contract 
element8 produces a highly unstable economic situation 
in Southern countries and at the same time a very secure 
and convenient income for the North. The contract, 
therefore, is highly imbalanced and may be regarded as 
legally void.

Investment environment with higher transaction costs and 
lower (but still fair) rates of return on investment due to 
lower cost of living. Lenders systematically underestimate 
substantial economic risks to investment in the South 
and pass them on to Southern debtors, namely the risks 
of developing a market system (as opposed to betting on 
future returns). Given the high risks, they should either 
bear part of them or not invest in the South. However, the 
thirst for investment opportunities always wins and there 
is also periodically the need to invest in ‘sub prime areas’. 
In these instances, lenders then claim a return on their 
investment that equals Northern standards, i.e. imposing 
abusive terms of trade in lending, and pass on the related 
risk-taking to the Southern debtors. Investment behavior 
tends towards speculative as opposed to entrepreneurial; 
aimed at financial gain rather than implementation of the 
projects being financed. The banking crisis has shown 
that this behavior leads to socialization of losses and 
privatization of proceeds. This is true for the North, but 
even more so between North and South.

The creation of further instability, as there is a pluralisation 
of jurisdictions the state needs to understand and to 
reflect in the contract. Even Northern agents are not 
always up to this task. This can force borrower states 
to accept unconstitutional contract elements. It makes 
debtors convenient prey to abusive contract enforcement 
if the debts are ‘securitized’ and subsequently speculated 
with or bought by a vulture fund and claimed in court.

Pure contractualism deliberately neglects case material 
of legal consideration (abusive terms of trade). Crony 
capitalism in the South is a reality. Northern lenders 
are part of this system, as the giving hand of corruption 
they supply the bribe, e.g. commission payments for 
public procurement. Southern officials are entangled in 
conflicts of interest; they may have public positions and 
simultaneously commit passive bribery or own companies 
that profit from a contract which is clearly against the 
public interest.

Pros Cons
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2.4 Partially odious debts?

2.5 Ius cogens – a promising approach

2.6 Direct versus indirect impact of loans

3 Lessons learned from this book
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Max Mader and André Rothenbühler

For your comments on this book: 
afp@aktionfinanzplatz.ch

  1 At the International Study and Strategy NGO-Meeting on 
Illegitimate Debt in Quito/Ecuador in September 2008 the 
participants agreed that the illegitimacy of a regime is a suf-
ficent basis to declare loans to such a regime as illegitimate. 

  2 See endnote 11 of Lumina’s chapter in this book.
  3 Bank for International Settlements, Customer due diligence for 

banks, October 2001. Available at: www.bis.org/publ/bcbs85.
htm.

  4 See endnote 38 in Chimuris’ chapter and subheading 1.8 of 
the introduction in this book. 

  5  Vienna Convention on the Law of Treaties between States and 
International Organizations or between International Organiza-
tions of 1986. Available at: untreaty.un.org/ilc/texts/instru-
ments/english/conventions/1_2_1986.pdf

  6 In Switzerland on 21 April 2009 Mark Pieth, a well-known profes-
sor for penal law, filed a complaint against the Office of the 
Federal Attorney for neglecting its duty to investigate material 
aspects in the Mobutu case on stolen assets. He also co-
authored the draft for the amendment bill of the Swiss Act on the 
mutual international legal assistance in penal law. In this sense, 
he refused to confine himself to doing his academic duties.

  7 Bohoslavsky 2009, Sovereign Insolvency, Abusive Lending, 
and the Distribution of Losses. The Spanish Yearbook, forth-

coming, p. 24 states differences in skills and resources even 
among Northern lender groups.

  8 Cf. supra Perdriel-Vaissière’s description of the debt service 
with future revenues of raw material, banned by the IMF, yet 
still practiced. 

  9 Bohoslavsky, 2009, at 22.
10 The participants at the global civil society meeting ‘Towards 

Sovereign, Democratic, and Responsible Finance’ in Collevec-
chio/Italy in June 2009 agreed that if variable interest rates 
are chosen, rates should be given a reasonable and fair upper 
limit which must be stated in the contract.

11 Michalowski shows that this legal position has been relevant 
since the second half of the 20th century; from the Nuremberg 
trials to the apartheid claims. Unfortunately, in July 2009, 
the competent New York court abolished this reversal of the 
burden of proof of an indirect link in favor of the banks which 
had financed the apartheid system and upheld only the charge 
against the industry which had supplied security equipment, 
because it assessed the link between supply of arms and hu-
man rights violations as sufficiently direct. This abrogation of 
indirect links was contrary to the jurisdiction of the Nuremberg 
trials which had extended it to the banks, assessing their 
behavior as clear aiding and abetting.
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Existing Arbitration Mechanisms

Permanent Court of Arbitration, 
The Hague (PCA)

United Nations Commission on 
International Trade Law (UNCITRAL)

International Centre for the Settlement 
of Investment Disputes (ICSID)

World Bank Inspection Panel

International Chamber of Commerce 
(ICC)

London Court of International Arbitration 
(LCIA)

American Arbitration Association (AAA)

Dispute settlement within the World Trade 
Organization (WTO)

OSCE Court of Conciliation 
and Arbitration

Cour Commune de Justice et d’Arbitrage 
(CCJA)

The PCA is part of the International Court of Justice in the Hague. Its 
mediation efforts address disputes between states and disputes be-
tween private and public institutions.

UNCITRAL has developed a model law that provides uniform rules for 
the conciliation process to encourage the use of conciliation and en-
sure greater predictability and certainty in its use. This model law was 
adopted by the UN General Assembly in January 2003.

The ICSID is part of the World Bank and offers, on the basis of a con-
vention that all member states of the Bank have to comply with, a 
wide range of arbitration procedures for disputes between states and 
private investors.

The primary purpose of the Inspection Panel is to address the concerns 
of people who may be affected by Bank projects and to ensure that 
the Bank adheres to its operational policies and procedures during 
the design, preparation and implementation phases of projects. The 
members of the Inspection Panel are appointed by the Board for non-
renewable periods of five years.

The ICC offers several services for commercial dispute resolution, one 
is the International Court of Arbitration. In the year 2008, ICC arbitra-
tion took place in 50 countries and involved arbitrators of 74 different 
nationalities.

The LCIA is one of the longest-established institutions for commercial 
dispute resolution. Although based in London, the LCIA is an interna-
tional institution, providing, according to its website, impartial admin-
istration of dispute resolution proceedings for all parties, regardless of 
their location, and under any system of law. 

The AAA provides services to individuals and organizations wishing to 
resolve conflicts out of court. Its role in the dispute resolution proc-
ess is to administer cases, from filing to closing. The AAA provides 
administrative services in the United States, and abroad through its 
International Centre for Dispute Resolution (ICDR).

Settling disputes is the responsibility of the Dispute Settlement Body, 
which consists of all WTO members. The Dispute Settlement Body has 
the sole authority to establish panels of experts to consider cases, and 
to accept or reject the panels’ findings or the results of an appeal. It 
monitors the implementation of the rulings and recommendations, and 
has the power to authorize penalties when a country does not comply 
with a ruling.

The Court of the Organization for Security and Co-operation (OSCE) 
was established in 1995 by the Convention on Conciliation and Arbitra-
tion. It provides a mechanism for the peaceful settlement of disputes 
between states. The Court is based in Geneva. Currently, thirty-three 
states are party to the Convention. 

Part of OHADA, the organization for the harmonisation of African com-
mercial law, the CCJA serves as a court of appeal and organizes and 
controls the proper functioning of arbitration processes.

Arbitration belongs to alternative methods of dispute settlement and lies between mediation and public jurisdiction. 
Basically all existing arbitration mechanisms, based on their statutes, can also make legally binding decisions regard-
ing debts, be they unpayable or illegitimate. Kunibert Raffer points out that it is important to know what mandate they 
have, i.e. to whom they belong (for example to the creditors). There exist many different national and international 
arbitration mechanisms. The following chart gives an overview of some of the most important ones:
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European Court of Arbitration

Commercial Arbitration and Mediation 
Center for the Americas (CAMCA)

Sovereign Debt Restructuring Mechanism 
Proposal of the International 
Monetary Fund (IMF)

Other Types of Alternative 
Dispute Resolution 

The European Court of Arbitration is the branch of the European Centre 
of Arbitration which promotes arbitration and administers domestic 
and international arbitration. Its territory is Europe, including Eastern 
Europe, the Mediterranean, the Middle East and the Black Sea coun-
tries.

CAMCA provides commercial parties in the Americas with a forum for 
the resolution of private commercial disputes and is designed to be 
consistent with the North American Free Trade Agreement (NAFTA).

The proposal was rejected during the 2003 World Bank/IMF Spring 
meetings. The Sovereign Debt Dispute Resolution Forum (SDDRF) would 
have acted as a new dispute resolution forum for disputes among credi-
tors or between creditors and debtors.

Private judging (A retired judge is appointed by parties in dispute to 
preside over a “private trial”)

Rent-a-judge (hiring arbitrators [often retired judges] to hear a case)

Med-Arb (A form of arbitration in which the arbitrator starts as a me-
diator but can impose a binding decision in the event of a failure of 
mediation.) 

Mini-trial (Each side presents a limited version of the case before an in-
dependent neutral as they would at trial. Once the trial has concluded, 
the neutral does not render a decision but instead works with the deci-
sion-makers independently with the aim of facilitating a settlement.) 

Summary jury trial (A mock trial is held and a jury is selected and 
presented with the evidence that would have been used at a real trial. 
The parties are required to attend the proceeding and hear the verdict 
of the jury. After the jury delivers its verdict, the parties are required to 
once again attempt a settlement before going to a real trial.)

Early neutral evaluation (Early neutral evaluation is a process that of-
ten occurs early in the pre-trial stage. A neutral is retained by the par-
ties and counsel to assess the strengths and weaknesses of their case 
and provide assistance in finding common ground in the dispute.) 

Neutral expert fact finding (A neutral fact finder conducts an inde-
pendent investigation into the cause of the disagreement. The fact 
finder will interview both sides, gather additional information, and then 
present findings and possible solutions to the parties.)

For a complete list of ADR institutions see The American Society of 
International Law (ASIL): 
www.asil.org/arb1.cfm.
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Legal Instruments that can render a loan

Note: Most modern sovereign debt contracts are issued under US (New York) and UK laws. The importance of Japanese and German 
contract law has diminished dramatically since 2001.

Chapters in this book 
or reference texts

Tessera (Congo Kinshasa)

Perdriel-Vaissière  
(Congo Brazzaville)

De Martino (De Wind)

Chimuris (Illicitness)

De Martino (Yacyretá)

De Martino (Yacyretá) 
De Martino (De Wind)

Espiritu (Philippines)

Tessera (Congo Kinshasa) 

De Martino (De Wind)

Michalowski (Paraguay)

De Martino (Yacyretá)

Tessera (Congo Kinshasa) 

De Martino (Guayaquil)

De Martino (Yacyretá)

De Martino (Guayaquil)

Abrahams (Liberia)

Tessera (Congo Kinshasa)

De Martino (Yacyretá)

Abrahams (Apartheid)

Giroud-Roth (Haiti)

Type of loan

Multilateral (EEC, WB), Commercial (several European commercial banks – Société italo-Congolaise 
de development industriel SICAI)

Commercial (French commercial banks, French and Italian oil companies, Swiss resource brokerage 
companies)

Bilateral (Ecuador – Italy) / Commercial (Ansaldo-Impregilo-Icis Fiat-Equidor consortium) 

Multilateral (WB, IDB)

Multilateral (WB, IDB), Bilateral (Argentina – Paraguay), Commercial (Impregilo-Dumez)

Multilateral (WB, IDB), Bilateral (Argentina – Paraguay), Commercial (Impregilo-Dumez) 
Bilateral (Ecuador – Italy)

Commercial (Department of Finance of the Republic of the Philippines, the Bank of Austria AG, 
Vamed)

Multilateral (EEC, WB), Commercial (several European commercial banks, Société italo-Congolaise 
de development industriel SICAI)

Bilateral (Ecuador – Italy)

Commercial (Paraguay – Swiss Banks)

Multilateral (WB, IDB), Bilateral (Argentina – Paraguay), Commercial (Impregilo-Dumez)

Multilateral (EEC, WB), Commercial (several European commercial banks, Société italo-Congolaise 
de development industriel SICAI)

Bilateral (Ecuador – Spain/Argentina), Multilateral (IDB, WB)

Multilateral (WB, IDB), Bilateral (Argentina – Paraguay), Commercial (Impregilo-Dumez)

Bilateral (Ecuador – Spain/Argentina), Multilateral (IDB, WB)

Bilateral (Liberia – Sweden)

Multilateral (EEC, WB), Commercial (several European commercial banks, Société italo-Congolaise 
de development industriel SICAI)

Multilateral (WB, IDB), Bilateral (Argentina – Paraguay), Commercial (Impregilo-Dumez)

Commercial (South Africa – European commercial banks, German industry)

Multilateral (WB)

Legal argument 
(Case context)

Absence of due diligence 
(Unlawful cause, foreseeable end use of contracted loan is against 
public order)

Absence of due diligence (Unlawful cause, foreseeable end use of 
contracted loan is against public order – personal enrichment of 
government agents)

Absence of due diligence (negligent technical and economical 
assessment of the project, questionable public tender)

Breach of International Treaties and national constitutions

Clean Hands (lender knows about corruption of borrower’s agents)

Environmental harm as Human Rights violation (linked to forced 
resettlement)

Environmental harm as Human Rights violation (right to class 
actions or individual complaints sovereigns or international bodies)

Fraud and Corruption (as foreseeable element of the performance 
of the contract)

Fraud and Corruption (fraudulent over-equipment, over-pricing)

Fraud and Corruption (power to act)

Fraud and Corruption (power to act)

Good faith 
(of the lender not to lend, if non-performance is foreseeable)

Good faith 
(of the lender not to lend, if non-performance is foreseeable)

Gross disparities / Imbalance of contract

Gross disparities / Imbalance of contract

Gross disparities / Imbalance of contract (Excessive interests)

Gross disparities / Imbalance of contract (illegal contractual 
exceptions in case of non-performance)

Gross disparities / Imbalance of contract (Protraction of 
implementation, exorbitant excess costs and interest)

Violations of UN Security Council Resolutions

Violations of ius cogens 
(lenders violating ius cogens loose all claims)



contract null and void, in part or as a whole

Case Law, legal fora

Mixed Chamber of the Court of Cassation, 29 June 2007, n. 05-21.104, Cass ch mixte, 29 June 
2007, n. 06-11.673, Cass, com, 8 January 2008: Juris-Data n. 2008-042240, Cass, com, 11 
December 2007, Juris Data n. 2007-041922, Cass, ch mixte, 29 June 2007

Kensington International Ltd v. SNPC, Bruno Itoua, BNP Paribas S.A., U.S. District Court, Southern 
District of New York, March 2006 / Kensington International v. Republic of Congo, High Court of 
Justice, 28 Nov 2005 / French First Civil Ch 7 Oct 1998, First Civil Ch Court of Cassation 27 June 
1995 (duty to warn) / First Civil Ch Court of Cassation 12 July 2005 (failure to verify financial 
standing) / First Civil Ch Court of Cassation 16 July 1998 (part compensations)

Olmos v. Martinez de Hoz, Criminal and Correctional Federal Court No. 2 no. 14467 2000 / Olmos v. 
Fernando de la Rúa and Domingo Cavallo, Criminal and Correctional Federal Court No. 8 no. 17718.

Inceysa Vallisoletana S.L. v. Republic of El Salvador, 2 August 2006 (ICSID Case No. ARB/03/26)

Velásquez Rodríguez Case, Inter-Am.Ct.H.R., Judgment 29.6.1988 (Ser.C) n. 4. 
Request for inspection / WB ICSID and IBD Independent Investigative Mechanism

Oposa v. Factoran, G.R. No. 101083 July 30, 1993 
(Intergenerational self-preservation and self-perpetuation)

Paris Court of Appeal, 10.9. 1993. (embezzlement, money laundering, or corruption invalidates a 
contract) / Court of Cassation, 1st Civil Chamber, 7 October 1998 (even if lender did not know)

Swiss Federal Court BGE 124 III 382, at 388 / Supreme Court of Paraguay: Informe NP No.117 of 
4 August 2005 / Presidential Decree 6295 / Cameroon v. Nigeria, ICJ decision of 10 October 2002 
Beales, Nobles and Garrison (US v. Venezuela) 1957 / Great Britain v. Costa Rica (1923), Reports 
of International Arbitral Awards, Vol. 1, 371 and several more

Klöckner Industrie-Anlagen GmbH et al. v. United Republic of Cameroon and Société Camerounaise 
des Engrais (ICSID Case No. ARB/81/2), 2 ICSID Reports 9

Guayaquil v. International Water Service Guayaquil Interagua C. Ltda. (INTERAGUA), Ombudsman 
(Defensoría del pueblo), Expediente defensorial No. 314-dasl

Court of Cassation, Commercial Chamber, 18 December 2007 (illicit contractual exceptions in the 
event of non-fulfilment of the contract’s essential obligation)

Sakwe Balintulo et al. v.; Daimler AG, Ford Motor; Company, Fujitsu Ltd, General; Motors 
Corporation; International Business 
Machines Corporation, And; Rheinmetall Group AG 
U.S. District Court; Southern District Of New York

ICSID Phoenix Action v. The Czech Republic No. ARB/06/5 9th April 2009

Binding legal instruments
*Non-binding guidelines

French Civil Code Art. 1382 (duty to inform and advise)
French Monetary and Financial Code Art. L.563-1, L.563-3

French Civil Code Art. 1133 (duty to inform and advise)
French Civil Code Art. 1147 (breach of the duty of good faith)
French Civil Code Art. 1142 (compensations) 
French Monetary and Financial Code Art. L.563-1, L.563-3 

Italian law

Vienna Conv. 1969 Art. 46 and 53 / *WB operative guidelines (resp. intl. obligation of states that 
extend to intl. financial instituions) / *ICSID Statutes Art. 68 

Covenant on Economic, Social and Cultural Rights 
*Article 19 OD 4.01 and Articles 5, 8, 9 of the World Bank OD 4.30 (consultation, compensation)
Italian Law No. 49 of 26 February 1987 (projects must safeguard basic human needs and rights)

United Nations Framework Convention on Climate Change (UNFCCC), among others 
Republic Act (R.A.) No. 8749 (Clean Air Act)

Vienna Conv. Art. 53 (against the international public order)

Italian Law, Vienna Conv. 1969 Art. 49 / Unidroit Article 3.8 (fraud)

Vienna Conv. 1969 Art. 7 (sov. agency)

Vienna Conv. 1969 Art. 50 (Invalidation of the contract, if lender has bribed or otherwise corrupted 
the borrower’s agent)

French Civil Code Art. 1134 (Good faith) / French Civil Code Art. 1147 (compensation) / Vienna 
Conv. Art. 26

Unidroit Art. 1.7
Principles of European Contract Law Art. 1.201 (good faith as mandatory contract element)

Vienna Conv. 1969 Art. 60 III B (violation of a provision essential to the accomplishment of the 
object or purpose of the treaty, inademplenti non est ademplendum)

Unidroit Article 3.10 (prohibition to take unfair advantage)

Swedish Interest Act of 1975 (Prohibition of excessive interests)

French Civil Code Art. 1131 (performance of the contract not as intended by the borrower)

Italian Civil Code Art. 1467 (excessively burdensome duties)

Security Council Resolution, The Question of South Africa, S/RES/418, 4 November  1977 
(arms trade embargo) 
Security Council Resolution 402 of 1976 and 407 of 1977 
(non-recognition of the TBVC states) 
U.S. Comprehensive Anti-Apartheid Act, 22 U.S.C. §§ 5000-5116 1988 
*EEC voluntary code of conduct 1974

Vienna Conv. 1969 Art. 53
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The book combines theory on the concept of odious debt with an in-depth legal 
analysis of nine cases. According to the results of the case studies, the following 
legal avenues are promising instruments for contesting illegitimate and odious 
debts:
● Lack of due diligence and the duty to inform and warn.
● Breach of general legal principles, such as good faith.
● Breach of domestic laws and national constitutions.
● Breach of international treaties, principles and guidelines.
● Violation of ius cogens norms as a part of customary international law.
● Fraud and corruption.

This publication is a timely contribution to the increasingly influential debate on 
sovereign debt relief and illegitimate debt. The UNCTAD program on responsible 
lending and illegitimate debt, launched in November 2008, tackles exactly the 
issues and stakeholder views addressed in this book. 
The book not only includes independent opinions of legal experts and non-gov-
ernmental organizations, but also offers their joint conclusions and major points 
of dissent. The intensive exchange among the contributors that helped shape 
this groundbreaking work started at the International Conference on Odious Debt 
in Berne in 2007 and continued into 2009, when the authors participated in a 
meeting to mutually review and discuss their case studies.

Aktion Finanzplatz Schweiz is a charitable organization registered in Switzerland. 
It is financed by its members and by grants from international foundations. We 
work both in Switzerland and, as facilitators and observers, in the Global South. 
AFP coordinates coalitions of NGOs addressing the problem of stolen assets and 
is a member of the debt relief network Eurodad. Our three-year program on odi-
ous debts aims at improving the understanding of binding legal instruments in 
international and private law as a tool for debt auditing and arbitration that com-
plements the renegotiation and cancellation of debt.


